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The Legal Investment Framework of 2022: A Progresse Way
of Retrogression for Zambia

Prof. Chipasha Mulenga

Abstract:

There is an age-long belief that a friendly investirenvironment, policy, and legislation lead taramease in local
and foreign investment, which is needed to spurhib& country’s economy. Driven by the desire foquéck
economic turnaround and realigning the legislatiotihe party’s agenda, the Government announcéutéstion to
revise theZambia Development Agen(ZDA) ActNo. 11 of 2006. In 2022, theDA Act No. 17 of 2022 and the
Investment, Trade, and Business Developrfi€BD) ActNo. 18 of 2022 were enacted. They repealed andcegl
the ZDA Act 2006 together with its amendments. Although the Aets breathe new life into the investment
framework, they have not attended (or effectivaly t® the problems encountered in the enforcemetitediZ DA
Act2006, but have instead created new problems. Tgvebéems could have been averted if the amendpreness,
including stakeholder engagement or consultatiad, een thorough. In this article, it is argueat the ZDAAct
2022 and the ITBDAct 2022 are ineffective and, though seemingly praives are in effect retrogressive, for they
do not guarantee the government the maximum benefitinvestment. The defects under the ticts are
compounded by the absence of an effective Parlitaneprocess.

Keywords: Business; Parliamentary Committee;Foreign  Directnvestment;  Zambia
Development Agency.

1. Introduction:

Fostering investment, whether foreign or localuiegs a conducive environment that ensures
that an investment confers benefits on both thestor and the host state. Undoubtedly, foreign
direct investment (FDI) remains a viable route frehrich Zambia’'s economy can grow. Over
the last decade, statistics show that FDI infloasehreduced from US$1.11 billion to US$-
0.82 billion. Similarly, the contribution of FDI tthe national gross domestic product (GDP)
has dropped from 4.73% in 2011 to -3.72% in 202 turn around this narrative, the
government is intent on attracting FDI into the mioy. In 2022, during the European Union—
Zambia Forum, the President of the Republic of Zamldr. Hakainde Hichilema, reiterated
the following:

It is our firm belief that domestic and foreignedit investment bring the much-needed capital,
technology, management techniques, and knowleddgereign markets; our government’s

! Associate Professor, ZCAS University, Lusaka, Zamiiaail: mulenga.chipasha@gmail.com.

2 According to Microtrends, FDI inflow was US$1.11#émd 4.73% contribution to GDP; 2012 (US$1.73bn9%);
2013 (US$2.1bn, 7.49%); 2014 (US$1.51bn, 5.56%)52WS$1.58bn, 7.45%); 2016 (US$0.66bn, 3.16%);7201
(US$1.11bn, 4.28%); 2018 (US$0.41bn, 1.55%); 2018$0.55bn, 2.35%); 2020 (-0.17bn, -0.95%); and 2021
(US$-0.82bn, -3.72%). Available at:

https://www.macrotrends.net/countries/ZMB/zambiaifpredirect-
investment#:~:text=2ambia%?20foreign%20direct%20sgtareent%20for,a%2034.16%25%20increase%20from%?2
02018.(Accessed 28 December 2025).
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commitment is to providing a conducive investmdimhate and sound economic policies for
the private sector to thrivie.

A conducive environment has been created throughdiscrimination of foreign investment,
macroeconomic and political stability, the abundeoicattractive investment opportunities, the
strengthening of economic and political instituptihe existence of money and capital markets,
and a private sector-driven econofrifhe Report of the Bank of Zambia, the Zambia Stiatil
Agency, and ZDA classifies the ease of doing bussinghe availability of resources,
competitive investment incentives, market potenéatl institutional support as the key factors
that influence investment and reinvestment in Zahihe ZDA, Zambia Tourism Agency,
Public Private Partnership Unit, and Industrial Blepment Corporation are established to
promote investment and accelerate industrial growthese efforts have culminated in
continuous economic growth, diversification, impedvproductivity, and a low cost of doing
business.

Further to these factors, an enabling policy agiklative framework must be in place; where
these are excluded, it renders these efforts mundapolicy framework sets goals, objectives,
implementation programs, responsible institutiangnagement of the process, and planned
activities to achieve them. The legislative framewprovides for a law that establishes the
required institutional and legal framework. Singae immemorial, the government has not
developed a policy on investment; however, lawggastment have been in place since 1965,
when thePioneer Industries (Relief from Income Tax) wels enacted.

The period from 1965 to 2006 saw the enactmentuwharous pieces of legislation on
investment. Th&ZDA Act2006 was enacted to foster the country’s econgmowth, attract
and facilitate inward and aftercare investmentpsupmicro and small business enterprises,
promote greenfield investments, and streamline dugetic procedures stemming from a
multiplicity of legislation governing investmentltAough theAct was significantly amended
in 2010, 2012, and 2013, its weaknesses still athdar2021, following the ushering into office
of a new government dubbed the ‘new dawn,’ it bexzatear that change was needed. On 19
April 2022, the Minister of Commerce, Trade, andustry, Chipoka Mulenga, MP, said that
“the Ministry has instituted changes to the investinlicensing framework in line with the
manifesto of the United Party for National Devel@mn(UPND).” The changes included the
strengthening of the checklist for applicationsniprove the quality and levels of investment
in the country, the promotion of partnerships bemvéoreign direct investors and domestic
investors, and the introduction of annual returnd the scaling up of aftercare services for
companies to improve value additidn.

3 Speech by the President of the Republic of ZamMig;lakainde Hichilema, European Union—-Zambia
Economic Forum, Mulungushi International Confere@emtre, Lusaka, Zambia, 18 May 2022, 3-5.

4B0OZ, CSO & ZDAForeign Private Investment and Investor Perceptiongambia(2018) 1, 5.

5B0OZ, ZSA & ZDA Private Sector Foreign Investment and Investor Betion Survey Repo(2021) 3.

6 Ministry of Commerce, Trade and Indushiational Investment Promotion Strategy 2018 to 2(2A.8) 2.

7 https://zda.org.zm/suspension-on-issuance-of-tma#-licenses-under-zda-act-liftgdtcessed 30 June 2026).
8 https://zda.org.zm/suspension-on-issuance-of-imast-licenses-under-zda-act-lift§decessed 30 June 2026).
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These changes resulted in the repeal oZbA Act2006, which was replaced with thHEBD
Act 2022 and the ZDAAct 2022, separating the legal from the institutioinaimework. The
ITBD Act 2022 provides for a private sector-led economigetijopment strategy, promotes
diversification of the economy, protects and masitdomestic and FDI, promotes joint
ventures and partnerships, promotes research aaititites the protection of infant industries.
TheZDA Act2022 redefines the functions of the Agency and edsconstitutes the Board.

The objectives are twofold: first, to examine tkeeat of the effectiveness of tAH®A Act2022

and ITBD Act 2022 in ensuring that the government derives tleimmum benefits from
investment; and second, to examine the effecteoptrliamentary process on the enactment of
theZDA Act2022 andTBD Act2022.

2. Ramifications Of The Current Legal Investment Femework:

2.(1) Progression?
ThelTBD Act2022 and the ZDMAct2022 present a new paradigm shift in Zambia'sstment
framework. Arguably, the Acts have, in some respeatroduced progressive provisions by
remedying some of the weaknesses of2Db&\ Act2006. This is evidenced in the following
provisions:

Minimum investment threshold for a local investor

Although theZDA Act2006 did not discriminatée jurebetween foreign and local investors, it
wasde factodiscriminatory. The minimum investment threshdid8$500,000 which applied
to all investors was too high for local investarsiieet. ThéTBD Act2022 has addressed this
issue through the introduction of s 30(2)(a), wharbvides for US$50,000 as a minimum
investment threshold for a local investor. To avaigestors who may not qualify from latching
onto the benefits thereof, thect defines a “local investor” as a person who is &eit or a
company incorporated in Zambia and whose equithislly owned by citizen$.

Promotion of Brownfield Investments

Brownfield investments have become a common formingkEstment that complements
traditional greenfield investments. Often, an ingesegards unusable facilities or those not
operating at full capacity as investment optionsriew or other production. Unlike tEDA
Act 2006, which focused on greenfield investments Tl Act2022 embraces brownfield
investments. According to s 11(1)(e), the Agenaflskcommend to the Minister development
strategies to “encourage the growth of brownfielkestment.”

Inspection of Records and Books of Account

Inspection of records and books of account engtieesoundness of an investment and grants
the Agency access to the company’s operations.preigents an investor from falsifying facts
regarding the financial position of the compahgection 76 of th&DA Act2006 permits the

9 Section 2.
10 C MulengaForeign Direct Investment and the Law in Zam{#a20) 91.
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Agency to inspect records and books of account.évew following its amendment #ct No.

1 of 2010 this power was removed. ThEBD Act2022 has reintroduced the repealed s. 76; s.
45(2) obliges an investor to produce books, recatosuments, and other information required
by the authorised officer.

Promotion and Business Development

he Agency is mandated to undertake market resepacticipate in international and regional
conferences, and facilitate the growth of a busifeShis, in effect, allows the Agency to
collaborate with institutions, consultants, andderaic researchers. This is a positive addition
that could be enhanced by obliging the Agency ttibdeately engage with registered
institutions that can provide capacity building akdls development.

Expanding Approval Considerations

TheZDA Act2006 prescribed the conditions for the grant adigplication for a licence, permit,

or certificate of registration. Section 69(1) pied that the Board would consid&) the need

to promote economic development and grovith:employment creation and human resource
development(c) the applicant’s pledge for employment creation eitiden training;(d) the
projects export orientation¢e) the impacof the proposed investment on the environment; and
(f) the possibility of the transfer of technology. Tdiensiderations apply not only to an
application for a licence, permit, or certificateregistration but also to the determination of
entitlement to an incentive. The implication waattthe grant of the application automatically
conferred incentives on an investér.

ThelTBD Act2022 has added further consideratiqa$the extent of utilisation of domestic
raw materials, supplies, and services; ébpthe capacity to adopt value addition in the
processing of local materials and agricultural vesest® These additions reaffirm the dire need
for the utilisation of local raw materials, whiclilvgpur production and reduce imports that can
deplete foreign reserves. The requirement for valigition presents a paradigm shift from
exporting raw, unprocessed, or semi-processed preodoat have low value. The emphasis on
value addition on local raw materials fortifies thevernment’'s desire to ensure the proper
exploitation of natural resources. Value additiofocal products makes them capable of being
exported, thereby contributing to foreign reserves.

Notification for inability to implement

The investor must implement the investment once litence, permit, or certificate of
registration has been granted. Section 74 oZib& Act2006 obliged an investor to notify the
Agency of the reasons for its failure to implemérg investment. The absence of such an
explanation made the licence, permit, or certi@oaft registration susceptible to suspension or
revocation under s 75(1)(c). The amendment oZib& Act2006 byAct No. 1 of 2010epealed

11 Section 12(5) and 14TBD AcR022.
12 Section 69(1)ZDA Act2006 (as amended by Act No 15 of 2012).
13 Section 19(1)(c)(d).
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s 74. This implied that the investor could be saned even though there was no requirement
to notify the Agency of its inability to implemerikhis, in itself, presented confusion.

The ITBD Act2022 has rectified this problem in s 22(1), whiefjuires an investor to notify
the Agency of its inability to implement the invesnt. The investor must provide reasons
within thirty days of becoming aware of the non-lempentation. Where such notification is
made to the Agency, the investor shall apply feagdation of a licence, permit, or certificate
of registration; and the Agency may exercise itwgrs under théct'* This means that the
Agency may decide to accept or reject the invesipplication for a variation. The acceptance
may realign the investor’s licence, permit, or ifiedte of registration to the new circumstances.
A rejection may entail that the circumstances preskby the investor are not so grave as to
hinder the implementation of the investment. Whighiethe case, the Agency is allowed to
consider all circumstances before rendering itsist@t This prevents investors from
presenting "false or baseless" circumstances tydbe implementation of the investment.

Industries excluded from investment

Investment laws, no matter how much they may bengmctually limit the activities that may
be invested in. The limitation could be on accaisafety, health, national security, or defence.
These may be controlled either by the nationalsyothe state itself Section 4(1)(2) of the
ITBD Act2022 allows an investor to invest in a sectorygigy, or any region except an industry
specified in the Schedule. Unlike the Second SdeeafutheZDA Act 2006which only had
three exceptions, the First Schedule undetTB® Act2022 has included a fourth exception:
“An industry manufacturing a product that is regtd by any written law.” This exception has
wider coverage; hence, it is a positive inclusion.

Limiting the functions of the Zambia Development Agcy

The Agency was established after an amalgamatiotheofSmall Enterprises Development
Board, the Export Board of Zambia, the Zambia Expoocessing Zone Authority, the Zambia
Privatisation Agency, and the Zambia Investmentt@erConsequently, the constitutive Acts
that governed the amalgamated entities were alsgaddnto one—th&DA Act2006. The
merging resulted in the Agency having twenty-simdiions, making their attainment infeasible
and thus requiring streamlining.

TheZDA Act2022 has streamlined the functions of the AgeAcgording to s 5(2), the Agency
Is responsible fofa) issuing licences, permits, or certificates of ségition under thETBD Act
2022;(b) advising the Minister(c) implementing and monitoring policies and stratepid)
assisting in securing permission, exemption, aightion, licence, bonded status, and land
from a State institution(e) facilitating and promoting the development of speeconomic
zones;(f) promoting and facilitating partnerships, joint tes, business linkages, access to

14 Section 22(2). This power of the Agency is foetifiby s 24 which empowers it to vary or amend amditions
of a licence, permit or certificate of registration the application by an investor where therecli@nges to an
investment.

15 J Salacus&he Three Laws of International Investment: Natip@aintractual, and International Frameworks for
Foreign Capital(2013) 93.
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capital, and other strategic alliancéy;maintaining regular, productive, and effectivdalipe
and cooperation with the public and private sect{} providing business development
services; andi) collecting, collating, and disseminating infornoati

These functions are reasonable and streamlinechdbles effective implementation by the
Agency. Unlike thezDA Act2006, which reposed administrative functions i Agency, the
ZDA Act2022 places the Agency at the apex of investmarisid@-making.

Limiting the Board’s Expenditure

The ZDA Act2022 provides the functions of the Board in s &§2)}{a) approving policies,
programmes, and strategies of the Ageifby;approvingthe annual work plan, action plans,
and activity reports of the Agencyg) approving the annual budget estimates and financia
statements of the Agency; afd) promotingeffective corporate governance of the Agency.
The Actlimits the Board by obliging it to seek ministeragproval before investing any of the
Agency’s funds that are not immediately requitfedhis is an innovative provision that aligns
with prudent financial management by the Governnaemwt its agencies, as stipulated by the
Public Finance Management A2018.

2.(2) Retrogression?
Though the positive attributes abound, critics arthat the changes made are cosmetic and do
not address the most critical problems that endulieZDA Act2006. TheActsalso remain
comprehensive in dealing with the problems thatenily affect the investment environment.
Suffice it to say that thActshave also created their problems. These conceensean in the
following provisions:

Investment Definition

The ITBD Act2022 has expanded the term “investment” in s. &i¢an the "contribution of
capital, in cash or kind, by an investor to a nawihess, to the expansion, rehabilitation or
diversification of an existing business or to theghase of an existing business from the
Government or the purchase of an existing privatesifi®ess." This definition includes
‘diversification’ and ‘purchase of an existing pate business’. Though a laudable act, it still
falls short of the expected standards and doéstiittameliorate the definition deficiency under
theZDA Act2006. Mulenga, commenting on the definition untherZDA Act2006, observed
thus:

The flaw in this definition seems to be that thetdbution of capital is only for starting,
expanding and rehabilitating and not a continuictgBhis definition does not expressly include
‘assets like most of the BITs that Zambia has sigMost of these BITs embrace the traditional
asset-based approach in their quest to definethe'investment’. This approach covers ‘every
kind of asset’ otany kind of asset!’

16 Section 14(4).
17 C MulengaForeign Direct Investment and the Law in Zam{fia20) 16.
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This observation fortifies the fact that the chantgethe definition are cosmetic and far from
the expected standard. For instance, the defindmes not give a definitive period when an
activity qualifies to be called an ‘investment’;uty leaving the door open to construe any
business activity as an investment.

Principles of Investment

The ITBD Act 2022 lists the principles governing the promotidninvestment in Zambia;
among these are ensuring industry development ire@iogically sustainable manner,
promoting appropriate incentives to encourage bdity conservation and climate resilience
initiatives, and promoting and upholding environtagrsocial, and governance factétJhis
provision reinforces the modern global trends dllidg with the effects of climate. Although
the law encourages sustainable investment, it gesvino sanctions for non-compliance or
enforcement mechanisms. Consequently, investors igiagre sustainability obligations,
undermining biodiversity conservation and climatéian. Without climate legislation, these
provisions remain largely aspirational rather thegally binding.

The reconstitution of the Board (which had a repnégtive from the Zambia Environmental
Management Agency) and the alteration of its fuumtiunder th&@DA Act2022 cast further
doubts on the competence of the Agency, which mgwaves licences, permits, and certificates
for investment. Also, there is no provision whigguires the Agency, Minister, or Board to
consider any of these principles in the executibtheir duties. For instance, the grant of a
licence, permit, or certificate of registration 18) should have been made subject to the
principles. Similarly, the suspension or revocatiwha licence, permit, or certificate of
registration (s 25) ought to have considered thecjples. This would have enabled their
enforcement where there is non-compliance or nditaient.

Investment Protection and Promotion Agreement ofdéral Investment Treaty?

The term "Investment Promotion and Protection Agrext” remains undefined under ti&D
Act, 2022. This notwithstanding, s 6(1) allows the Idiar, subject to the approval of the
Attorney-General, to enter into an investment prid@ and promotion agreement (IPPA) on
behalf of the Government with another governmentvliich both parties shall agree on
development and investment mattéri s 6(2), the Agency can, subject to the approf/éhe
Minister and the Attorney-General, enter into aRAPon behalf of the Government with an
investor. The contents of such an agreement in@ogdoyment creation, technology and skills
transfer, local business development, licensing @enits, an undertaking to complete the
necessary environmental requirements, and thedialgorogression of a proposed project. The
similarity of s 6(1) and (2) is that both the Mirgisand the Agency can enter into IPPAs; the
distinguishing factor determining the nature of tR®A is who enters into it. This creates

18 Section 5(d)(e)()).

19 The section allows a Minister to enter into anAPRowever, ‘Minister’ is not defined in the defiioin section.
This makes it unclear which Minister has the atitiido enter into an IPPA. While it may be assurtieat it is the
Minister of Commerce, Trade and Industry, such aumption could be erroneous.



Page 8 Prof. Chipasha Mulenga

confusion; however, an IPPA is the one in s 6(2ctvis mirrored in s 17(2)(3) of the repealed
ZDA Act20062° Section 6(1), in effect, is a bilateral investmiatty (BIT).

A BIT is an agreement between two states on thpnaal promotion of foreign investment in
each other’s territories. Its general purpose rétect and promote foreign investment, albeit
within a single framework that is acceptable tohbState parties. BITs are said to reduce
political risk by protecting FDI from discriminatptreatment by the host state. They are also a
means to attract inward investment, which, in tueads to economic developmeit.
According to UNCTAD, 2,832 BITs have been signeabglly, out of which 2,220 are in force.
Zambia has signed 16 BITs with other countriesybich 10 are in force: Germany (1972);
Switzerland (1995); China (2014); France (2014)thedands (2014); Italy (2014); Finland
(2014); Mauritius (2016); Turkey (2020); and Unitsghb Emirates (2021). Six BITs are signed
but not yet in force: Cuba (2000); Egypt (2000);aBa (2001); Belgium-Luxembourg
Economic Union (2001); United Kingdom (2009); andngcco (2017¥?

Although these agreements were seemingly signeahutoality, the negotiation capacity of
Zambia is doubtful due to the country’s desperatednfor FDI inflow. This is evident in the
failure of the government to adopt the ‘new genenaof treaty conclusion, which has resulted
in the continued signing of BITs that are devoidsafeguards to enable the attainment of
development objective’$ This is exacerbated by s. 6(1), which is poorbfigd; the provision,
though it lists some of the contents of the agre#nuoes not guarantee the attainment of the
maximum benefits to the state. The Minister andAtterney General are appointees of the
President; therefore, the motivation for enterimtg iIPPAS’ is made subject to political dictates,
which lead to the signing of agreements that befaign investors without any corresponding
benefits to the host country. In any case, ther®ismpirical data which demonstrates that the
conclusion of BITs directly enhances the econonthethost state. These agreements may well
be concluded on "goodliness" rather than on anauamally beneficial basis.

A concern for s 6(1) and (2) lies in its focus onefgn investment protection rather than the
promotion of domestic investment. This was obsebyetihe Committee on National Economy,
Trade, and Labour Matters as it considered the I'BBID recommending that the Bill “be
revised to clearly provide for investment promofidocusing on domestic investment,
supplemented by foreign investmeftUnfortunately, this was not done, thus compounding
the argument that the promotion of domestic investrvas not a priority for the government.

20 ZDA Act2006 (as amended by Act No 15 of 2012).

21 C MulengaForeign Direct Investment and the Law in Zam{@820) 241.

22 UNCTAD International Investment Agreements Navigator—Zar2b8. Available at:

https://investmentpolicy.unctad.org/international«estment-agreements/countries/232/zambigaccessed 10
January 2026).

23 ) Simumba ‘Zambia’s Bilateral Investment Treatiesi®e and Evaluation’ A Report prepared for the Minjis

of Finance and the Ministry of Commerce, Trade amti$try 2017 21.

24 Committee on National Economy, Trade and LaboutéfsiReport on the Consideration of the Investment, Trade

and Business Development Bill N.A.B. No. 20 of 2822ond Session of the Thirteenth National Assgr#fl22)

5, 8.
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Declaring Priority Sector

A "priority sector" is a “sector or product thatsha high growth potential, as may be
prescribed.® The Minister is to declare a sector as a pridotlowing consultation with the
Minister responsible for finance and approval & @abinet® The irony of this process is the
potential lack of objectivity. The Agency advisés Minister, who is part of the Cabinet and
Government, on investment matters, and implemeamdsnaonitors policies and strategies in
investment’ This, in effect, gives excessive power to the akge to determine priority
sectors. It also strengthens the Agency’s roleatoycout the political will of the Government,
which may not always be done in the best interetecountry. Unfortunately, the Board is
private sector-oriented, thus bereft of authoritycteate appropriate checks and balances,
having seen its role reduced to that of a meretafmeclf Vision 2030 is to be attained, creating
an enabling environment for sustainable socio-esondevelopment should not be left solely
to the determination of the executive, whose desiray be more of political aggrandizement.

Protection from Compulsory Acquisition

An investor’'s property or an interest in or rigleo shall not be compulsorily acquired except
as provided for in theConstitutionand theLands Acquisition Act® Article 10(4) of the
Constitution2016 forbids the government from compulsorily adgg an investment, except
under customary international law and subject tiochr 16(1). Article 16(1) allows the taking
of property or any right or interest therein, bataondition that ‘adequate compensation’ for
the property is mad®. Section 10 of the.ands Acquisition Ac(LAA) 1970 states that
compensation paid shall not exceed the value ofaig acquired. Section (I8 of the LAA,
though requiring that the value of the property th&en into account in determining
compensation, does not spell out the calculatieretbf.

The 2016 Constitution acknowledges the taking of investment followingstomary
international law, which has laid down a standarde-Hull Standard. The Hull Standard
requires that, where an investment is taken bygtheernment, compensation must be paid
promptly, adequately, and effectively. This woultply that the current mechanisms in place
are inadequate because they fall short of the ¢xg@dnternational standard. This potentially
erodes foreign investors’ confidence where thequtain of their investment is concerned.
Ironically, the Hull Standard existed under s 19(2heZDA Act2006%° The non-inclusion of

a similar provision under thEFBD Act 2022 does not appear to match the Government’s
supposed desire for FDI vis-a-vis its adequateeptimn.

25 Section 2.

26 Section 8)TBD Act2022.

27 Section 5(2)(b)(c)ZDA Act2022.

28 Section 9)TBD Act2022.

29 Article 16(1) provides:[P]roperty of any description shall not be comptilgdaken possession of, and interest
in or right over property of any description shadt be compulsorily acquired, unless by or underththority of an
Act of Parliament which provides for payment of qulate compensation for the property or interestght to be
taken possession of or acquired.’

30 Section 19(2): ‘Any compensation payable undes sieiction shall be mageomptlyat themarket valueand shall
be fully transferable at the applicable exchange irathecurrency in which the investment was originally made
without deductions for taxes, levies and otheratjtexcept where those are due.’ (Emphasis mine).
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Externalisation of Funds

An investor can transfer out of Zambia funds inefgn currency, but on condition that the
relevant taxes and liabilities have been gaidll the proceeds are transferred without limitatio
thus leaving no room for the host state to comipelforeign investor to reserve some of its
proceeds. This section is a rehash of s. 20 aZih% Act 2006except for(e), which relates to
‘any other liability’. While s 10 effectively sergahe foreign investor’s interest, it is not so for
the host state, which is deprived of the foreigmency necessary for it to maintain an economic
equilibrium and meet its balance of payment obiayest>?

During its consultation period, the Committee oniteal Economy, Trade, and Labour Matters
noted the concerns of stakeholders who submittatittte ITBD Bill did not prescribe any
limitations on the amount of money that could b&emalised. If this was not redressed, the
balance of payments could be destabilised. Thdsaisgions were accepted by the Committee,
which recommended capping how much can be exteathihrough the introduction of a single
discretionary allowance and the granting of addaloincentives to investors who did not
externalise their profit€ The Committee’s recommendation was not adoptedning that,
without adequate safeguards, the availability gfiteh for investing in local businesses and
projects remains affected.

Imposing of Conditions

The Agency may impose conditions on the issuanca bfence, permit, or certificate of
registration®* This provision gives the Agency discretion to irep@onditions on the issuance
of a licence, permit, or certificate of registrati®iscretionary powers potentially lead to abuse;
therefore, theAct ought to have provided conditions upon which theerdgy would base its
decision. This would have been invaluable, as itld/dhave provided an understanding to
investors, especially since investing in Zambianshored on an ‘open door’ policy, which
requires transparency.

Validity of Licence, Permit, or Certificate of Regfration

A licence, permit, or certificate of registratianvalid for five years$® This is unlike theZzDA
Act 2006, wherein the validity period was ten yeaBuring the consultation, stakeholders
submitted that the reduction of the period wasreoptto the government’s desire to reduce the
cost of doing business, asserting that the valigigyiod be reverted to ten yedfsThe
Committee on National Economy, Trade, and Labouttéigs accepted the submission and

31 Section 10.

32 C MulengaForeign Direct Investment and the Law in Zam{@820) 95.

33 Committee on National Economy, Trade and LaboutéfsReport on the Consideration of the Investment, Trade
and Business Development Bill N.A.B. No. 20 of 2822ond Session of the Thirteenth National AssgIf2i122)

5, 8.

34 Section 20.

35 Section 21(1)ITBD Act2022.

36 Section 71ZDA Act2006.

37 Committee on National Economy, Trade and LaboutéfsiReport on the Consideration of the Investment, Trade
and Business Development Bill N.A.B. No. 20 of 2822ond Session of the Thirteenth National Assgr#fl22)

6.
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recommended that the validity period be revertddno/ears; however, this was not considered
by the whole Hous#.

Licence Renewal and Land Ownership

The validity of a licence, permit, or certificaté registration is five years, renewable for a
similar period®® Where an investor acquires land for purposes &if thvestment, such land
has a lease of 99 yedfsThis implies that the investor maintains theihtigver land; the right
cannot be taken away without payment of compensafibere is no requirement under the
ITBD Act2022 that the land acquired must be used for papof implementing the investment.
The change of use of land, other than for thawfbich the licence, permit, or certificate of
registration was issued, may affect those bengfitiom such an investment. Analysing the
ZDA Act2006, Mulenga reiterates the following:

Given the fact that the land is granted subjetihéovalidity of the licence, permit or certificate
of registration, the question is what happenseflibence, permit or certificate of registration
ceases to be valid? Does this mean that the lésseaases? Or should the period of the lease
be tied to that of the investment? Assuming thatitivestor decides not to renew the licence,
what are the effects on the investment and amyitithay hold#

The repeal of thg DA Act2006 has not corrected this problem, thus leadingmtertainty and
unpredictability. To ameliorate this, it would bereficial if the period of investment were tied
to the land lease period. This preserves the landatiows the government to determine the
continuation of the investment or the leasing eftdnd to similar investors.

Incentives and their Structure

Incentives were primarily designed to attract fgneinvestment into Zambid.Under theZDA
Act 2006, s 56 provided criteria for the grant of intes—investing a minimum of
US$500,000 in a priority sector. The flaws in thedntives regime included: (i) the absence of
an inquiry into the origin of the US$500,000; (i requirement that the US$500,000 must
come from outside Zambia; and (iii) no requiremtrat the investor maintain a balance of
$500,000 in a commercial bank accotit.

ThelTBD Act 2022 has, in s 30(2), created multiple thregbdbr eligibility for incentives(a)
a local investor investing a minimum of US$50,0Q);a citizen-owned company investing a
minimum of US$100,000(c) a citizen empowerment company investing a minimudm o
US$150,0001d) a citizen-influenced company investing a minimumU83$500,000; ofe)

38 Committee on National Economy, Trade and LaboutéisiReport on the Consideration of the Investment, Trade
and Business Development Bill N.A.B. No. 20 of 2822ond Session of the Thirteenth National AssgIf#til22)

9.

39 Section 21(1)(2).

40Lands Act1995.

41 C MulengaForeign Direct Investment and the Law in Zam{#a20) 93.

42K Mwenda ‘Legal Aspects of Foreign Direct Investti€1999) 6Zambia Law Journad.

43 C MulengaForeign Direct Investment and the Law in Zam{#820) 94.
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investing US$1,000,000. This notwithstanding, tae/é under th@ DA Act2006 have not been
remedied under thEBD Act2022. This leaves the problem of depletion of fgmeieserves,
especially where foreign investors borrow locadiyrivest (it is presumed that a foreign investor
brings foreign currency into the host countrygal$io leaves the possibility of obtaining a licence,
permit, or certificate, but the investor has norapiag capital. This may open up the country to
‘unserious’ investors whose target may not bee¢aterlasting investments but to deplete natural
resourced?

These incentives are granted to investors thastrimea new project or an expansion project in
a special economic zone, priority sector, rurabaoe farm block® The Minister of Finance
may, on the recommendation of the Agency, apprbeegrant of incentives to a qualifying
investor?® The Minister may also, on the recommendation &f Birector-General of the
Zambia Revenue Authority, grant an investor retiein exemption from any tax or duty to
which the investor is eligibl&. The recommendations given by either the Agencyher
Director-General do not guarantee their accepthgdhe Minister, thus leaving the possibility
of their rejection. Also, théct gives unfettered discretion to the Minister, theeAgy, and the
Director-General to grant incentives, which is aipe for abuse of authority. The
recommendation by the Committee on National Econoingde, and Labour Matters that all
incentives and the criteria for qualifying for thdma “consolidated in a schedule that reflects
the country’s national planning and budgeting doents”’ should have been acceptéd.

Under theZDA Act 2006, the failure of an investor to create emplegtrand training for
citizens led to the suspension or withdrawal o€&iteres by the Commissioner-General of the
Zambia Revenue Authorit}).The effect of a suspension or withdrawal was #rission of
taxes due for any charge year in which incentivesevassessed or accrued. Where an investor
was aggrieved by the suspension or withdrawal,ottlg route available was s. 78, which
directed any aggrieved investor to appeal to theidtér of Commerce, Trade, and Industry.
There were no guidelines given to the Minister ¢ratto consider in dealing with such a matter.
Unfortunately, thd TBD Act2022 has not dealt with this isstelhis leaves the possibility of
employing political reasons in an investment isaspecially since the Minister is a political
appointee.

44 C MulengaForeign Direct Investment and the Law in Zam{#i@20) 94.

45 Section 30(1)ITBD Act2022 (as amended by Act No. 3 of 2024).

46 Section 33.

47 Section 35.

48 Committee on National Economy, Trade and LaboutdisiReport on the Consideration of the Investment, Trade
and Business Development Bill N.A.B. No. 20 of 2822ond Session of the Thirteenth National AssgIf2i122)

10.

49 Section 69(3)ZDA Act2006 (as amended by Act 15 of 2012).

50 Section 34(1)(2) permits the Commissioner-Generalispend or withdraw the tax incentive and anstorevho

is dissatisfied with this decision may appeal & Minister responsible for finance.
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Transfer of Registered Business

A registered business is entitled to an incentiae is valid for the period stipulated under the
law > Where such a business transfers ownership to @notisiness during the validity period,
it ceases to enjoy the incentivi83 he weakness of thictlies in its failure to guide what would
amount to a "transfer"; suffice it to say that maosestments are foreign-owned, therefore, such
a provision may present a red flag. Terminatiomoéntives after the transfer may make the
new (or prospective) investor reluctant to procéeds is primarily because a foreign investor
may transfer at any time, and the loss of incestigseinfair, especially since the license of such
a business is still valid and the business remaigeing concern. It is argued that restricting
transfers may raise concerns of indirect exprapriadn the part of the government.

Appeal

An investor who is aggrieved by a decision of thgeAcy may, within fourteen days of
receiving the decision, appeal to the Minister agfaihe decisiof The appeal to the Minister
may denote expediency; however, there are no gaetebn which the Minister’s decision on
the appeal is anchored. This subjects the deciditire Minister to his/her whims and caprices.
Ironically, where a decision is one with which amestor is dissatisfied (not on appeal), there
is no provision in théct thatallows him or her to challenge it.

Investor Submission of Information

The ZDA Act2006 was criticised for its lack of provisionsttieaabled the Agency to enforce
compliance. Although thAct had s. 76, which required an investor to furnidorimation to
the Agency, an amendment Bgt No. 1 of 2010 removed this requirement. UnderlifigD

Act 2022, s 45(1)(2) obliges an investor to furnish figency with any other information it
considers necessary, including the production akbprecords, and documents. Where an
investor does not provide the required informatids, incentives can be withdrawn or
suspended for that ye#rThis provision enables the Agency to inquire ithte running of the
business to avert false reporting. The threat g laf incentives may not compel an investor to
produce the required information, nor does it pneaadeterrent to an erring investor; therefore,
s 45(3) should have been reinforced by s 25(1)cvbihables the Agency to suspend the licence,
permit, or certificate of registratioa.

Annual Return Submission and Enforcement
An investor must submit annual returns and auditexhcial statement®¥.1t is an offence for
an investor to fail to submit annual returns omitiully and intentionally submit misleading

51 Section 17(1)ITBD Act2022.

52 Section 17(2)ITBD Act2022.

53 Section 44(1).

54 Section 45(3).

55 Section 25(1) permits the Agency to suspend arskew licence, permit or certificate where (a) franegligence
or misrepresentation preceded its acquisitions(inletting or transfer without Agency prior appripya) failure to
comply with any term or condition; or (d) businessivities are contrary to the Act or other relevaritten law.

56 Section 46(1)ITBD Act2022.



Page 14 Prof. Chipasha Mulenga

information to the Agenc¥. The proof of intentional and willful failure to bmit may not be
easily ascertained, thus rendering the exercisesatiTheAct, unfortunately, is devoid of
provisions on enforcing compliance by bringing atiam against a defaulting invest8iThis

is clear from the absence of provisions relatinghtestigation and other punitive actions by
the Agency. Generally, thict gives a leeway to resolve amicably, and remedigbras are
taken where an investor fails to comply. The drafshould have considered remedial measures
as a way to ameliorate the failure to submit annetairns.

TheActis also not clear on whether such failure is accaomgal by suspension or revocation
of the license, permit, or certificate of registratas provided in s 25. Section 25(1)(c)(d) allows
the Agency to suspend or revoke a licence, peantertificate where the investo(c) fails to
comply with any term or condition of the licencerit, or certificate of registration; ¢d)
operates the licensed, permitted, or registerenhésis activities in contravention of this Act or
any other relevant written law.” It is assertedt ttoat the breach of s 46(1)(3) to fall within s
25(1)(c), submission of annual returns must bera t& condition upon which the license,
permit, or certificate of registration has beemtgd>®

Micro, Small, and Medium Enterprises

Micro, Small, and Medium Enterprises (MSMESs) remairintegral part of Zambia’s economic
emancipation. Th&DA Act 2006, though providing for the promotion and depebent of
MSMEs, did not ensure their full support and growto ‘fully fledged’ companies. ThAct
was criticised for its failure to balance local dodeign investors, thus creating a disparity in
the grant of incentives. Thictdid not consider that the threshold for incenti@g@S$500,000)
was beyond MSMEs. Further, there was no delibextfitet from the government to promote
and protect MSMEs in the same manner as FDI.

In 2021, Section 56 of theDA Act2006 was amended by Act No. 48 to introduce a timlds

of US$50,000 for a local investor. It was expedteat this amendment would usher in a new
dawn for MSMEs. However, thEBD Act 2022 is bereft of provisions relating to MSMEs.
Strangely, in s 11(2), the Agency is obliged tdlfimte and protect infant industries. There is
no other provision on ‘infant industries’ or th&cilitation and protection. There is speculation
that MSMEs would have their own legislation, esplgisince they are now managed under
the newly created Ministry of Small and Medium Epteses; however, in the absence of a
policy framework, it is unimaginable that such Hagiion would be created.

Special Economic Zones
A ‘special economic zone’ is “an area that is sobf@ unique economic regulations and
includes multi-facility economic zones, industirks, inter-country trade zones, and export

57 Section 46(2)(3)ITBD Act2022.

58 Enforcement, it can be argued, would not be ie lvith the core objective of thH&BD Act 2022 of ‘foster
economic growth and development by promoting tradsiness development and investment.’

59 Section 25(1)(d) relates to the operation of thenlse, permit or certificate of registration, gfere, failure to
comply is not directly linked to the ‘operation’ thfe business.
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processing zones® Their history is traceable to the enactment offkgort Processing Zones
Act(EPZ) No. 7 of 200%* TheAct, despite its seemingly elaborate provisions, vidaerd with
negative concerns stemming from foregone revenuoeudgi taxation and unjustified tax
incentives offered to firms operating in the zoffds. 2006, theePZ Act2001 was repealed by
the ZDA Act 2006 which created multi-facility economic zones (MFEZEhese are not a
‘typical’ type of special economic zone, but a camaltion of free trade zones, export processing
zones, and industrial parks zones coné&phe objective of the MFEZs was to stimulate
industrial and economic development through in@dasanufacturing activities coupled with
value addition to raw materials for both domestid axport-oriented businesses.

TheZDA Act2006 empowered the Minister to declare an ared, lanbuilding as an MFEZ.
The Agency was obliged to facilitate the developtnesgulation, and promotion of the MFEZ
among investor®. As was the case with its predecessorZiDA Act2006 was bereft of proper
provisions that would ensure the attainment ofdhbjective for its setup: lack of a cohesive,
absorbent regulatory framework to ensure domeptlogers; lack of clarity on the skills or
expertise needed in the zones; reform of the educaystem to ensure the training of
appropriate skills and knowledge required in theesp labour standards for those working in
the zones; absence of modalities for recovery r@igone revenue; the Government'’s perceived
unwillingness to distribute proceeds from the zomask of linkages between the zones and
local firms operating outside the zones; and failtw ensure full participation of local
investors®

The repeal of th&DA Act2006 by thd TBD Act2022 has not changed the previous provisions
or their effec’ ThelTBD Act2022 is a mere rehash of tABA Act2006 insofar as zones are
concerned; therefore, the rationale for their dewelent is unlikely to be achieved because

60 Section 2JTBD Act2022.

61 TheActfacilitated the development of zones by investasdevelopers, administering, controlling and rating
zones and ensure their compliance withAle and promotion and marketing of zones among iovest 3 & 6(1),
Export Processing Zones Axdb 7 of 2001.

62 D Kanjungu ‘Export Processing Zones in Zambia: Wlessons Can Be Learnt?’ (2010) 29.

63 F Mutati, Minister of Commerce, Trade and Industiinisterial Statement on Multi-Facility Economifones
(MFEZs)' Daily Parliamentary Debates for the Th8dssion of the Tenth Assembly, 18 February 2009.

64 Section 18ZDA Act2006.

65 Section 5(2)(0) — (r)

66 JC Maswana ‘Exploring Areas of Potential Source&mfwth for African Economies’ 2018; C Mulengareign
Direct Investment and the Law in Zamk{2020) 136; KE Sikozi ‘Opportunities and ChallengdsZambia’'s
Manufacturing Industry, in the Wake of the Multifidg Economic Zones’ Unpublished MSE Degree, Umsity of
Zambia, 2016 128; KE Sikozi, L Siaminwe & HM Mwenddulti-Facility Economic Zones in Zambia: An
Assessment of the Local Manufacturing Industry Ressl’ (20162 Journal of Natural and Applied Scien@3;
M Phiri & S Manchishi ‘Special economic zones irug®rn Africa: white elephants or latent drivergodwth and
employment? The case of Zambia and South AfricaT#D Working Paper 152, 2020 20.

67 For instance, the Minister can declare an ard#eta special economic zone provided: (i) consoltatias been
made with the Minister for finance; and (ii) appabhas been granted by the Cabinet. The Minister, iefore
declaring an special economic zone, issue a stgtimstrument providing for the type and natureéque regulatory
conditions, limits, facilities provided and maintad, prohibited activities, and investor obligatips 7(1)(3)/TBD
Act2022. The Minister may make regulations which ptevior different types of SEZs, s 50(2)(b).
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there is no attempt under theBD Act2022 to rectify the problems under @A Act2006. It
is unfortunate that th&ctalso subjects this enormous responsibility to theidtler, who, at his
or her discretion, may develop regulations for sdeonomic zones.

Board of the Agency

The Board established under t@®A Act 2006 had 16 members, of whom 10 were
representatives from the government. This potéptidlected its efficacy, as the members were
likely to present a position taken by the governtakantity they represent rather than acting
within the core objectives of th&ct Mulenga postulates that the “absence of acadeanics
experience related to investment weakens the baard,is bereft of persons who would be
properly qualified.®® TheZDA Act2022 has remedied the problem by reconstitutiegBiard
and prescribing qualifications. The Board, whichrguably private sector-led, has 8 members
who are representatives @) the Ministries of: Commerce and Industry and &s@ance;(b)

the Attorney-Generalc) the Zambia Institute of Chartered Accounta(d3the private sector
association; (ea civil society organisation involved in trade aingestment; andf) three
persons with experience and knowledge in tradeérarestment?®

TheZDA Act2006 also did not provide for disqualificationwias necessary, therefore, to guard
against the appointment of undesirable persons HOging provisions relating to
disqualifications for appointment to the board.sTwiould. This has been addressed by s 6(5)
of the ZDA Act2022, which disqualifies a person from being nated or appointed as a
member if they are legally disqualified, an undegfed bankrupt, previously convicted and
sentenced to imprisonment for over 6 months, ovicted of an offence for fraud or dishonesty
under any written law. Suffice it to state that et has remedied the deficiencies regarding
the Board and its constitution.

The composition of the Board fortifies the govermt's desire that investment be private
sector-led; however, its functions suggest othefisSection 7(1) of theZDA Act 2022
enunciates the core function of the Board as “parfihe functions of the Agency and provide
strategic policy direction to the Agency.” Spedilly, the Board approves policies,
programmes, strategies, annual work plans, acti@nspand activity reports, annual budget
estimates, and financial statements, and promdtestige corporate governance of the
Agency.”t The Board also deals with the transfer of a liegngermit, or certificate of
registration and matters relating to the managermgtite Fund? It is clear that, though the
composition suggested a private sector-led apprdbhelfunctions of the Board are restricted
to the administration of the Agency. Whereas uritherZDA Act 2006, the Board made
decisions on investment matters, this is no lorigercase. The Board is reduced to a mere

68 C MulengaForeign Direct Investment and the Law in Zam{#820) 68.

69 Section 6(1)ZDA Act2022 (as amended by Act No. 70 of 2026).

0The preamble to the ITBD Act 2022 states, in pam, Act to foster economic growth and development b
promoting trade, business development and invedtriterthe Republic through an efficiengffective and
coordinated private sector-led economic developreategy...” (Emphasis mine).

"1 Section 7(2)ZDA Act2022.

72 Section 26, 38-41 & 43TBD Act2022.



Journal of Legal Studies, International Refereed ReReviewed Journal

ISSN 2321-1059, Vol. 14, Issue |, January 2026

www.journaloflegalstudies.co.in Page 17
spectator, leaving the Government, through the $#imiand Agency, to solely determine
investment matters.

Strangely, the Minister is empowered to “give tcee tBoard directions relating to the
performance of its functions, and the Board shiak gffect to those directions to the extent
that they are not inconsistent with this AGUnder theZDA Act2022, s 6(2) empowers the
Minister to appoint the members of the Board. lieaf this grants unfettered powers to the
Minister to interfere in the affairs of the Boatigereby thwarting its ability to act independently.
There is a possibility that the Minister may hidghimd the cloak of agerformance contratt

to remove a member if they disagree with his orgusition. This renders the functions of the
Board superfluous, as its decisions or actionpatentially made subject to the ‘concurrence’
of the Minister. Suffice it to say that s. 6(2) deps the Board of its independence. Its indolence
to act against the Minister’s desires thwarts cwrity and stability, thereby harbouring political
dictates that may not always positively affectghewth of investment in Zambia.

Discretionary Powers of the Minister

The discretionary powers granted to the Ministextda the ease of executing his or her duties
under theAct It was argued that the Minister’s discretionaoyvers under th&DA Act2006
were excessive. For instance, the Minister hagtieer to give directions to the board (s 10(2)
and 15); declare an area an MFEZ (s 18); retaoideg share in state-owned enterprises (s 27);
sign final sales agreements to transfer shared)(di#ect the use of privatisation proceeds (s
53(2)); make regulations for incentives (s 54)eree the appeals of any aggrieved investors (s
78); and make regulations (s 82). Under fiBD Act 2022 the Ministef* has discretionary
powers to enter into an investment protection andption agreement (IPPA) on behalf of the
Government with another government (s 6(1)); apprine Agency to enter into an IPPA on
behalf of the Government with an investor (s 6(8B¢lare a sector as a priority sector (s 8);
declare an area to be a special economic zone; (@@mmend incentives for a business
investing in a priority sector (s 16); recommenckintives for an exporter of locally produced
goods and services (s 13); approve monies of the F2138); request other information in the
annual report (s 43(2)(c)); receive appeals ofiaggd investors (s 44(1)); make regulations (s
50(1)); and amend the Schedule to the Act (s 50B3Pm the foregoing, it can be stated that
the discretionary powers have not abated undefTlBB Act2022; bestowing such immense
powers on the Minister has the potential to affeetobjective fulfilment of théct.

3. Process on Alteration of Legislation:

There are times when it becomes necessary for tolée amended, repealed, or replaced. An
amendment updates, adds to, or removes a pros$iohé statute or legislation. Amendments

are often done whenever it becomes necessary hgehhe legislation without enacting a new

one. A repeal removes or reverses a law that wefiént’® It is generally done whenever a law

73 Section 6(5)ZDA Act2006.

7 TheActdoes not define who is referred to as the ‘Ministeswever, some provisions relating to incentivefer
to the Minister responsible for finance.

S Thelnterpretation and General Provisions A894 defines “repeal” includes ‘revoke, rescinadamcel’, s 3.
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becomes ineffective or is no longer in tandem wdgthrent expectations, thereby posing
negative consequences. A repealed law can be egplaith another. Irrespective of whether
it's an amendment, repeal, or replacement, theagrecess that guides how this shall be done.

TheConstitution2016 vests the legislative power in Parliamé@mrticle 62(3) forbids a person
or body other than Parliament from enacting legjmta except if conferred by th@onstitution
This entails that any alteration to legislation,etfter by amendment, repeal, or replacement,
must go through the parliamentary process as pbescby theConstitutionand the National
Assembly of Zambi&tanding Orders2021. There are four stages a Bill goes throudbree
it is passed by the National Assemilg) First Reading(b) Second Readingc) Committee;
and(d) Third Readind?’ A Bill introduced in the National Assembly, whett®y a Minister or
Member, must undergo tHigst reading,where the title and objectives of the Bill ared&a
The Bill is thereafter referred to an appropriatenmittee for a detailed examinatiéhnless
the time is extended by the Speaker, the comntiasetwenty working days within which to
examine the Bilf° In thesecond readinghe Bill is read a second time, and the Chairpecfon
the committee that considered it presents the tépahe Housé! The report gives a detailed
explanation of the implications, merits, and deisesf the Bill. At theCommittee stageeach
clause of the Bill is read and examined togethéh thie corresponding marginal nétén the
report stagea Bill is amended further notwithstanding its ah@ent at the Committee stde.
During thethird reading, it isreviewed in its final form; there are no debateamendments,
and once it has gone through, it is consideredegbisg the Hous#. It is thereafter sent to the
President for assent, thus becoming faw.

The stage being examined herein is the first stabgere Parliamentary committees are
established. Parliamentary committees of the Natidssembly of Zambia are created under
Article 80(1) of theConstitution2016. According to Article 80(2), these committeasst be
established at the first sitting of the Nationak@&mbly after a general election and after the
election of the Speaker and the Deputy Speakers.Standing Orders Committee appoints
members to serve on a Committee at the commenceasheath sessidii.In the selection of
members of a Committee, the Standing Orders Comenittkes into account gender, political
party representation, and the experience of membkesClerk of the National Assembly is the
Chief Advisor to all the Committees and is assisig@ secretariat of Committee staff.

8 Article 61,Constitution2016.

77 Standing Order 103, National Assembly of Zanfianding Order2021.
8 Article 64,Constitution2016; Standing Order 108tanding Order2021.
79 Standing Order 10&tanding Order2021.

80 Standing Order 105tanding Order2021.

81 Standing Order 10&tanding Order2021.

82 Standing Order 10Btanding Order2021.

83 Standing Order 11Ktanding Order2021.

84 Standing Order 11&tanding Order2021.

85 Standing Order 11%tanding Order2021.

86 Standing Order 165(2%tanding Order2021.
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Committee on National Economy, Trade, and Labour

The Committee on National Economy, Trade, and Lalsoa portfolio committee that oversees
the operations of the ministries responsible fonewrce, trade, industry, finance, mines and
minerals development, national development and notgn labour and social security,
cooperatives, and departments and agencies uneier pbrtfolios®” The members of the
Committee are Members of Parliament whose qualifina are set out in Article 70 of the
Constitution2016. According to this Article, one qualifies te lelected as a Member of
Parliament if that person is a citizen; is at |edsyears old; is a registered voter; has obtained,
as a minimum academic qualification, a Grade Twebréficate or its equivalent; and declares
their assets and liabilities. Standing Order 16&{liges ‘every member’ to ‘belong to a
general-purpose or portfolio committee.’ It is clé#@m these qualifications that there is no
requirement for members who form part of the Corteaito possess a skill set or specialised
training and experienc This potentially affects their perception and &gpation of the niches
of investment. Even in situations where expertsamesulted and, in turn, provide proper
guidance, their perception of the Bill may not apamue to limited understanding. Though
Parliamentary Committees may have competing netb@sbare minimum of a grade 12
certificate may not serve a valuable purpose itaoeCommittees whose work is technical and
highly specialised. It would, therefore, be benefid the qualifications for members of the
Committee were to go beyond the criteria set ouariicle 70(1) of theConstitution20168°
Alternatively, the Committee must be compelled ¢elstwo independent expert opinions on
the Bill before soliciting opinions from the puhblic

The concern of the political party to which memhmfrthe Committee belong deserves attention.
This is in recognition of situations where the casipon of the Committee is largely that of
the ruling party’ In such instances, political interference canmotuled out and is bound to
distort or forestall submissions that would enhaheeBill. The ZDA Bill Number 19 of 2022
and the ITBD Bill Number 20 of 2022 were motivatadthe desire of the government to align
the investment law with the party manifesto. Thigeptially rendered pertinent submissions
that would have enriched the Bill unacceptable.

Generally, Committees create opportunities for upéhrticipation in the legislative process.
This makes the Committee proceedings more transparel open to public scrutifyThe
Committees, as part of their function, solicit thews of members of the public and interested

87 Standing Order 19%Gtanding Order021.

8 The members meet the qualifications set in Artitle of the Constitution2016, however, their skill-set or
specialised training is not related to investmarthusiness administration, human resource, actwuand trade.
Available: https://www.parliament.gov.zm/node/65@@cessed 5 January 2026).

89 This implies that the minimum educational quadifion must not be restricted to Grade 12 certifictitus, an
amendment to Article 70 would ameliorate the proble

9 Qut of the 10 members, 5 are from the ruling pahg UPND (Mubika Mubika, Elliot Kamondo, Gift Simnza
Sialubalo, Njavwa Simutowe & Sibeso K Sefulo); dnfrthe opposition (David Mabumba, Davies Chisopanaib
Kaoma Chitotela & Mutotwe L Kafwaya); and 1 independ member (Binwell Mpundu). Available:
https://www.parliament.gov.zm/node/65@8cessed 5 January 2026).

91 p Burnell ‘Parliamentary Committees in Zambia'sr@tRepublic: Partial Reforms; Unfinished Agenda’ (2P0
28 Journal of Southern African Studie@27.
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stakeholderg? In 2022, the Committee invited 22 stakeholderprasent submissions on the
ramifications of the two Bill$? It is observable that the majority of the ‘coneek’ are
governmental or quasi-governmental bodies; thesefdhey are not reflective of the
government’s reiteration that investment matterstibve private sector led. This explains the
retention of clauses that were problematic underdéipealedictin the ITBD 2022 andZDA
Act 2022. Invitations must have been extended to athéties (such as the Private Sector
Development Association), scholars, and researchéis would have been more enriching,
considering the pertinence of the Bills, which weredire need of diverse knowledge and
expertise.

The Committee prescribes the time within which shatders must respond to the request. In a
letter to the Law Association of Zambia, the Contegtrequested that the Association provide
a memorandum within 7 days on the ramificationtheftwo Bills®* The time frame given to
the Association by the Committee to examine thevigik inadequate, thus robbing it and other
stakeholders of the opportunity to scrutinise tilea®d make appropriate respon§eBurnell
argues that the timelines given by the Committeedseponses are tight and “may permit only
minimal opportunity for detailed external scrutiayd public discussior?® The implication of

a ‘rushed’ submission is its lack of the necessainute details that should form the basis upon
which the Committee can be properly informed. Tiaglequacy of the time given could fortify
the perception that submissions are academic ameta ‘fulfilment of scripture’.

The Committee may invite public submissions butnist required to consider every
recommendation it receives. This limits meaningtakeholder participation and may weaken
legislative scrutiny. Requiring Committees to cdesisubmissions from relevant experts and
institutions would enhance transparency, strengtlsatic confidence, improve accountability,
and reinforce the Committees' independence froraudike influence.

92 Standing Orders 174 and 197, National AssembEanfibiaStanding Order2021.

9 The stakeholders invited were the Ministry of igstthe Ministry of Small and Medium EnterpriseM@lpment;

the Ministry of Finance and National Planning; taister of Commerce, Trade and Industry; the Miyisif
Commerce, Trade and Industry Permanent Secretagyldlw Association of Zambia; the Citizens Economic
Empowerment Commission; the Bankers Association ohtda; the Industrial Development Corporation; the
University of Zambia; the Zambia Development Agenihye Zambia Environmental Management Agency; the
Centre for Trade Policy and Development; the Zan#saociation of Manufacturers; the National Economic
Advisory Council; the Development Bank of Zambiage tBommon Market for Eastern and Southern Africe; th
Bank of Zambia; the Zambia Institute for Policy Aysi6 and Research; the Zambia Chamber of Commerce and
Industry; the Zambia Revenue Authority; and the Zianibstitute of Chartered Accountants. See: Committe
National Economy, Trade and Labour MattReport on the Consideration of the Investment, @radd Business
Development Bill N.A.B. No. 20 of 2022econd Session of the Thirteenth National Asser(2022) 13; and the
Committee on National Economy, Trade and Labour édaReport on the Consideration of the Zambia Agency
Development Bill N.A.B. No. 19 of 2Q0Zcond Session of the Thirteenth National Assgif#fl22) 11.

94 Clerk of National Assembly Letter to the Law Assitin of Zambia, NAS/11/13/7, 20 September 2022.

9 Unless the Speaker extend the period at his/Iseretion or the Committee requests for additiomaktiit has
twenty days within which to conclude on a Bill. Siarg Order 105(1)(2)(3)5tanding Order2021.

9% P Burnell ‘Parliamentary Committees in Zambia'srditRepublic: Partial Reforms; Unfinished Agenda’ (2p0
28 Journal of Southern African Studie228.
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The Committee, even where the Bill has been mahifampugned by the public or
stakeholders, cannot do anything about the Bileothan to receive viva voce submissions,
present a report to the House on the submissiaesverl, and make a recommendation. The
Committee should have the power under3kending Order2021 to refer the Bill back to the
Cabinet where the submissions received are ovemvhgly negative. This would ensure wide
engagement and consultation before the Bill is g@aesl to Parliament, thus eliminating
objections from those who may not have been patiefirafting process. It also prevents the
drafting of Bills by the Government according ® party dictates, which may not always be in
favour of the country at large. Consultation, tlgiostakeholder or public engagement, cannot
be overemphasised,; it is necessary for informagathering, which, in turn, raises the level of
debate and promotes the objective of a more opeergment’ Where the process is bereft of
consultation, the Committee cannot ask the mostke®y questions or have the ability to probe
deeply. It is not clear the extent of consultatilbat was done by the government; however, it
can be concluded that little was done. This is evidrom the retention of most problematic
provisions under thEDA Act2006 and other cosmetic changes.

The Committee requires information for it to fuloctieffectively. It follows that a policy must
be in place to provide more information on the Billd what it is premised on. For a very long
time, there has been no policy on investment; aeitheZDA Act2006 nor its predecessor
(Investment Act993) was preceded by a policy, and neither i$TB® Act2022 nor th&DA

Act 2022. The absence of a policy could be due totfedictions between government policy
and investment legislation ’, especially since peledence; numerous pieces of legislation on
investment have been enacted, but without anyfgignt corresponding increase in the level
of investments Notwithstanding this plausible explanation, thedtioning of the Committee
can be enhanced where there is no policy vacuuticypmonfusion, or lack of clarity® This
lack of a policy could negatively affect the Comenit, depriving it of much-needed information.

The Committee, upon considering the submissiorpagyes a report, which is submitted to the
Speaker for the consideration of the whole Houdee Tecommendations made by the
Committee are not binding on the whole House, flatentially rendering the process academic.
During the consideration of the ZDA Bill 2022, sesleecommendations were made but were
not considered. For instance, the Committee’s resendation that the ZDA be limited to
receiving grants and/or donations from official diepment partners and non-governmental
organisations was rejectél.Similarly, the recommendation to amend Clause ){4)2f the
ZDA Bill so that it does not contravene s. 26 @ Bublic Finance Management A2018 was

97 P Burnell ‘Parliamentary Committees in Zambia'srdiRepublic: Partial Reforms; Unfinished Agenda’ (2P0
28 Journal of Southern African Studie229.

98 DA Ailola & ER Kalula ‘The constraints of Governntagolicy and plans on foreign investment: an exanffgm
Zambia’' (200184 Comparative and International Law Journal of SeuthAfrical35.

9 P Burnell ‘Parliamentary Committees in Zambia'sr@tRepublic: Partial Reforms; Unfinished Agenda’ (2p0
28 Journal of Southern African Studie228.

100 Committee on National Economy, Trade and LabourtédsiReport on the Consideration of the Zambia
Development Agency Bill N.A.B. No. 19 of 208@cond Session of the Thirteenth National Assgif#tl22) 8.
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not accepted®® The clauses on the functions of the Agency, thepmsition of the Board,
externalisation of funds, the Investment Protectaomd Promotion Agreement, and the
incentives structure were impugned by the stakefs|dand the Committee made appropriate
recommendations to either expunge or enhance thewever, these were not accepted by the
whole Housé?

In light of the foregoing, it is argued that @D Act2022 and the ZDAct2022 were enacted
without due consideration of numerous issues. Wmfiately, the Committee process under the
Standing Order2021 is ineffective at forestalling Bills that wduhave debilitating effects.
The process, therefore, needs radical changesmbaltl ensure effective scrutiny of Bills
before the Committee. Additionally, the revision shibe subjected to théambia Law
Development CommissiofZLDC) before drafting the Bill; theZLDC Act mandates the
Commission to recommend the revision and refortheflaw in Zambid® The Commission
conducts law reform or development following reteaip instructions from any government
ministries and departments, statutory bodies, smliety organisations, or private individuals.
It employs diverse methods of data collection analysis—desk review of data sourtés
comparative study visit®, stakeholder consultati®i and validation meetingfs.

4. Conclusion:

The objectives of the article were twofofitst, to examine the extent of the effectiveness of
theZDA Act2022 and the ITBIAct2022 in ensuring that the government obtains t&emmum
benefits from investment; arsg¢cond to interrogate the effect of the parliamentarygass on
the enactment of theDA Act2022 and the ITBDAct 2022. Concerning thiirst objective, it
was found that the twécts,though seemingly breathing new life into Zambiaigdastment
regime, are replete with defects arising largedyrfitheir failure to deal with the weaknesses of
the repeale@DA Act2006. In some instances, thets despite adding other provisions absent
from the repealedct, have presented other problems. In its curreng sitais hard to fathom
how the government will obtain the maximum bendfitsn the investment.

101 This is seen from s 14(2)(b) which provides: “Thgency may— (b) subject to the approval of the sl
responsible for finance, raise by way of loanstbeowise, monies that the Agency may require ferdischarge of
the Agency'’s functions.”

102 Committee on National Economy, Trade and LabouttdeReport on the Consideration of the Zambia
Development Agency Bill N.A.B. No. 19 of 208@cond Session of the Thirteenth National Assgr{#22) 7-8;
Committee on National Economy, Trade and Labour ésReport on the Consideration of the Investment, Trade
and Business Development Bill N.A.B. No. 20 of 2822ond Session of the Thirteenth National Assgr#fl22)
8-9.

103 Section 4(2)(a)Zambia Law Development Commission @&st amended by Act No. 4 of 2019).

104 Desk study of data enables the Commission to wethe literature to monitor the trends and idengps.

105 Comparative study visits allows the Commission toriehe best practices from other countries by aotiig
interviews with key officials.

106 Stakeholder consultations teases out problemagasaof the law and provide a panacea.

107 validation workshops confirm the authenticity afbsnissions made thus ensuring their acceptancel tiyea
consultees.
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On thesecondobjective, it was found that the process and procedor the alteration of
legislation are provided under t@®nstitution2016, which is complemented by tNational
Assembly Standing Ordecs 2021. The ZDA Bill Number 19 of 2022 and theBD¥ Bill
Number 20 of 2022 were presented in Parliamenuadérwent the prescribed process leading
to the repeal of theDA Act2006 and the enactment of tABA Act2022 and théTBD Act
2022. It is argued that the process followed byRb#folio Committee, as provided under the
Standing Order2021, is inherently defective, thus contributinghie enactment of legislation
replete with deficiencies.

It is concluded that the twActs though seemingly progressive, are in effect retrsgjve in
ensuring that the government obtains the maximunefits of investment. This situation is
unfortunately compounded by the absence of anteféeparliamentary process.
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Abortion Law in India: Need to Curb the Menace of Female
Foeticide Without Compromising Reproductive Autonony of
Women

Prof. Manoj Kumar Padhy

Abstract

Amongst various areas of reproductive autonomy eh&rg one which has drawn much attention of poliakers
and thinkers is the right to abortion. This rigtashremained a focal point of discussion, as it besn recognised
as a species of the right to reproductive choicavofnen, a fundamental right enshrined under Artideof the
Indian Constitution. In India, abortion has beentmiden except under some special circumstancesruthde
Medical Termination of Pregnancy Act, 1971. Evefoteethe passing of this Act, the Indian Penal Carilainalised
the act of miscarriage. Miscarriage is continued®a crime under the recently enacted BNS. Befier@assing of
any legislation, the act of abortion had been labk@on as an unethical practice. Indian society haser given
free hands to any women to abort her fetus. Intianand policy adopt a prohibitive approach on rigbtabortion.
Therefore, even though the said Act allows the &ordn certain grounds, it has never been recoghiae a
fundamental or legal right. In recent past howevbe Indian legislature and judiciary have dilutddst approach
up to some extent by increasing the time limittoraa fetus. It is pertinent to note that initiglthe American policy
on abortion was quite open and liberal. But in necpast, the American law has adopted somewhat coatsee
approach towards abortion. It is interesting to ntliat Indian society which is mainly a conservaseeiety has
adopted a liberal approach on abortion unlike Uditgtates of America, which is basically a liberatisty but has
adopted a conservative approach.

Keywords: Abortion, Medical, Pregnancy, Autonomy & Women

1. Introduction:

Amongst various rights that are conferred to Indiamen under the Constitution and other
laws, the right to reproductive autonomy is venyogal. Reproductive autonomy is a species of
the right to privacy on one hand and right to bpifitegrity and self determination on the other.
One of the species of reproductive autonomy isitfg to terminate the pregnancy or abortion.
Often, there is confusion between some words Bmftion’, ‘Miscarriage’ and ‘ Termination
of pregnancy’. Though the word ‘abortion’ has rimen defined officially under any
legislation, but it means: “A medical procedure duge terminate a pregnancy through
medication or surgery, depending on the duratiopreginancy and the individual's medical
needs.” Indian Penal Code\BNS criminalizes theoatiscarriage but the word ‘miscarriage’
is neither defined in IPC nor under BNS.

However, literally ‘miscarriageis: “The natural, spontaneous loss of a pregnaedgre the
20th week.” Whereas, an abortion is a medical ogisal procedure intentionally used to
terminate a pregnancy. The phrase ‘TerminatiodRrefjnancy’ is defined under the MTP Act,

IProfessor, Faculty of Law, Banaras Hindu Universityaranasi, India, Email: drmkpadhy@gmail.com.
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1971, which means: “a procedure to terminate ar@amegy by using medical or surgical
methods.?

Before the passing of the Medical Termination addPrancy Act, 1971, the act of miscarriage
was forbidden under the Indian Penal Code. IPCinghsed the act of miscarriage, but it failed
to provide a complete jurisprudence on it. Themsféo provide for the termination of certain
pregnancies by registered medical practitioners Bmdmatters connected therewith or
incidental thereto the Medical Termination of Praigry Act, 1971 was enacted. The said Act
has recognized the importance of safe, affordaadeegssible abortion services to women who
need to terminate pregnancy under certain spedifieditions. However, with the passage of
time and advancement of medical technology for abfartion, there is a scope for increasing
upper gestational limit for terminating pregnanaspecially for vulnerable women and for
pregnancies with substantial foetal anomalies teddate in pregnancy.

Further, there was also a need for increasing aafesomen to legal and safe abortion service
in order to reduce maternal mortality and morbidiigused by unsafe abortion and its
complications. Considering the need and demandhéoeased gestational limit under certain
specified conditions and to ensure safety and balg of women, it is proposed to amend the
said Act. Consequently, the MTP was amended in 2B@4ides this, several Writ Petitions had
been filed before the Supreme Court and variou$ lgigurts seeking permission for aborting
pregnancies at gestational age beyond the presemigsible limit on the grounds of foetal
abnormalities or pregnancies due to sexual violémoed by women. The Supreme Court and
High Courts, instead of restricting themselves inithe literal compulsion of the legislation,
have adopted a humanitarian approach and libedaliselaw relating to abortion and thereby
succeeded in developing an indigenous jurisprudendée right to abort.

In USA ‘abortion’ before the Supreme Court’s judgemnhin 1973 inRoe v. Wade was
regulated by the individual State laws rather thagingle federal policy. As a result, it was
completely banned in 30 States; Restricted/contitiaccess in 16 States; and legal/accessible
in 4 States. IrRoe v. Wade the US Supreme Court has recognized the righit & a
Constitutional right protected under Fourth Amendtrad US Constitution. However, in June
2022, the Supreme Court has completely overtuR@=lv. Wadé a case known d3obbs v.
Jackson Women's Health Organizafiofihe Apex Court ruled that the U.S. Constitutioesl

not confer a right to abortion.

This decision effectively ended the constitutiopedtection for abortion rights and allowed
individual states to strictly regulate or complgtehn the procedure. It is interesting to note that
initially, the American policy on abortion was quitpen and liberal. But through Dobbs’s case,
the American law has adopted somewhat conservagipeoach towards abortion. It is not out

2 Section 2(e).

3410 U.S. 113 (1973).
4 bid.

5597 U.S. 215 (2022).
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of the purview to note that Indian society whiclpignarily a conservative society has adopted
a liberal approach on abortion unlike United Statk&merica, which is basically a liberal
society but has adopted a conservative approach.

2. Concept, Origin and Development of Abortion andAbortion Laws:

The word “Abortion” has no official definition. Satimes it is read as synonymous with
“miscarriage” and sometimes with “medical termioatdf pregnancy”. Literally, abortion is a
medical procedure used to terminate a pregnhancysaadritical component of reproductive
healthcare. The procedure can be carried out througdication or surgery, depending on the
duration of pregnancy and the individual's medivedd<. According to WHO: “Abortion is a
simple health care intervention that can be sadaly effectively managed by a wide range of
health workers using medication or a surgical pdace.” Another definition of abortion by
WHO is also available as per which : “The expulsoextraction from its mother of a fetus or
embryo weighing less than 500 grarig\tcording to Encyclopedia Britanica: “Abortionttse
expulsion of a fetus from the uterus before itfe@shed the stage of viability (in human beings,
usually about the 20th week of gestation). An abonnay occur spontaneously, in which case
it is also called a miscarriage, or it may be birdugn purposefully, in which case it is often
called an induced abortiof.”

The legal regime and the medical profession of n@untries have made attempts to define
the word “Abortion”. Sir Stanley Clayton and Johewonin their pamphlet titled “A Pocket
Obstetrics,” which was published in 1972 stated: th&xpulsion of the conceptus prior to the
28th week of pregnancy is what designate as alndrfithis viewpoint is still upheld by British
legal precedenif Ralph Benson in the “Handbook of Obstetrics andégplogy has defined
Abortion as: “The termination of pregnancy befdre fetus is viable.” When the fetus weighs
slightly more than 600 grams, technically speakingbility is achieved between the ages of
23 and 24 week®.In the United States, the laws relating to abartidfer from state to state,
but in general, an abortion can be performed op#tient at any time during the first trimester
of pregnancy. During the second trimester, howethere are more limits placed on specific

Shttps://iwww.nchi.nlm.nih.gov/books/NBK518961/, acses on 5/29/2026.
"https:/iwww.who.int/news-room/fact-sheets/detaibfdion, accessed on 5/29/2026. The Report furttetestthat
around 73 million induced abortions take place dwitle each year. Six out of 10 (61%) of all unimted
pregnancies, and 3 out of 10 (29%) of all pregremeind in induced abortion. Six out of 10 unineshpregnancies
end in induced abortion. Abortion is a common legltervention. It is very safe when carried ouhgsa method
recommended by WHO, appropriate to the pregnancgtidn and by someone with the necessary skillsvéder,
around 45% of abortions are unsafe. Unsafe aboirtiaan important preventable cause of maternalhdeabd
morbidities. It can lead to physical and mentalltheeomplications and social and financial burdérswomen,
communities and health systems. Lack of accesafég 8mely, affordable and respectful abortionedara critical
public health and human rights issue.

8Bennett M. Abortion. In: Hacker N, Moore JG, editdEssentials of Obstetrics and Gynecology. 3rda@klphia:
Saunders Co.; 1998. pp. 477-486.

https://lwww.britannica.com/science/abortion-pregyan accessed on 5/29/2026.
10https://pmc.nchi.nim.nih.gov/articles/PMC9760240¢essed on 5/29/2026.

Benson R. 6th. Middle East Edition, Lebanon: Lange Medical Publication; 1977. Handbook of Obstetrics and
Gynecology; p. 260.
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medically justified circumstances. Abortion, acdéogdto contemporary consensus in the
medical community, is the process of deliveringaaeptus prior to the fetus’s viability, which
is defined as 20 weeks of pregnancy or a fetushirgig500 grams or more. In several states,
the weight requirement for viability has recenteh reduced to 300 graitsThough the terms
“abortion” and “miscarriage” are not defined in astatute, the MTP Act, 1971 defines
“Termination Pregnancy” as: “a procedure to terrtena pregnancy by using medical or
surgical methods™

While tracing the origin and development of abartibis evident that, abortion is as old in
India as the Indian civilization itself. It is pentnt to note that, in spite of the debatable athic
acceptability of abortion, nearly all cultures aswtial systems adopted it and attempted to
control and regulate it through moral codes, margggious taboos, and governmental laws.
Moral codes and religious taboos of some of thikestucivilizations that flourished in western
and southern Asia before the Christian era dedlft abortion. References to induced abortion
can be found in ancient Indian scripturdéig Veda, Dhamra Sutras, and Smrif\dl. mention

it and condemn it as a sin. In the later epice lke Mahabharata and Ramayana, some
references to abortion are also found. The baaorefor such condemnation seems to be the
fact that the dominant Hindu view about women #scted in ancient texts is that they are the
object of honor and respect. For example, ManhjsiDharmashastrais of the opinion that
"where women are honored there the very Gods a@setl, but where they are not honored,
no sacred rites even could yield rewatd."

Abortion is considered to be unethical by the Indiaciety. Therefore, they are being carried
out secretly and privately. Therefore, as in thgecof some other demographic data, statistics
on abortion in India are not available. Some ed@shave been based on family planning clinic
records, hospital statistics, and the like, busé¢hare far from being precise. Potter and his
colleague® studied the abortion patterns of a rural poputaitithe Khanna District in the state
of Punjab, and found that, in 1,765 pregnanciexinyg a five-year period, there were 100
abortions per 1,000 pregnancies. Other studiessiyividar results® The Report of the Abortion
Committee of the Government of India suggests thagvery 73 live births, 25 abortions take
place, 15 of which are induced. The report goesoosay that there are approximately 13.5
spontaneous, and eight induced (the estimated dvirtte rate is 39) abortions per 1,000
population annually’

12Bennett M. Abortion. In: Hacker N, Moore JG, editdEssentials of Obstetrics and Gynecology. 3rdaéhiphia:
Saunders Co.; 1998. pp. 477-486. https://pmc.ncbi.nim.nih.gov/articles/PMC97402, accessed on 5/29/2026.
13 Section 2(e).

14 Manu, quoted by P. Prabhu, Hindu Social Orgaromati Fourth edition, Bombay: Popular Prakashan, 1963
269.

15R. Potter et al., "Foetal Wastage in Eleven Pudjiiééges," Human Biology, September 1965.

16 Agarwala, "Abortion Rate Among a Sectionlhi's Population," Medical Digest, January 1962; The Mysore
Population Study, New York: United Nations, 1961.

17 Report of the Committee to Study the Question ofdliegtion of Abortion, New Delhi: Ministry of Hedltand
Family Planning, 1960, p. 18.
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The legislative history of law relating to abortishows that the first law on abortion is part of
the Indian Penal Code, which was enacted in 186@hbyBritish authorities of that time.
According to this law, induced abortion is crimizald and considered as a serious offense.

In 1964, on the recommendations of the Central lyaRtanning Board of the government of
India, an Abortion Study Committee was appointdie €ommittee submitted its report to the
government in 1966 and made several recommenddtotize liberalization of abortion laws.
After many debates, a bill was introduced by DrC8andrasekhar in the Upper House and,
after it was adopted, the Lower House concurrdtienmotion in December 1969. After some
amendments, the bill was passed by the Upper Hmubtay 27, 1971, and by the Lower House
on August 7, 1971.

3. Indian Law on Abortion:

The objective of legal regime on abortion shoultlardy to check illegal abortion but also to
regulate the permissible abortions within the paiwof law. Further, the said legal regime shall
be consistent with the Constitutional mandate.

(A) Indian Constitution
The Constitution of India is silent about abortiblowever, it has been construed in Article 21
of the Constitution. Article 21 of the Indian Cahdion provides that: “No one shall be
deprived of his life and personal liberty exceptading to the procedure established by law.”
The Supreme Court of India in a number of casestepreted Article 21 to include women’s
“reproductive rights” and thereby has elevatedetkgression "Right to Life" to a new level of
significance. It is in this scenario that the qisssbf whether the right to life encompasses the
right to abortion arises. In the landmark case Syfchita Srivastava v. Chandigarh
Administration'® a 19 to 20 year-old orphaned and mildly to modemztatal retarded women
staying at a government-aided welfare institutio@handigarh became pregnant due to alleged
rape. In the lack of of a person who can give cofpgbe Chandigarh administration moved
P&H High Court to take approval for abortion. Ewéough a medical expert body found that
she expressed a desire to keep the child andhbed tvere no major health risks, the High
Court ordered the termination of the pregnancy.

The victim's representatives immediately appeahedHigh Court's decision to the Supreme
Court of India. The Apex Court held that a womaight to make reproductive choice is a
dimension of her personal liberty under Articled2the Indian Constitution. This right includes
bodily integrity, privacy, and the choice to praates or abstain from procreating. The Court
further held that diluting this consent requiremguaranteed under the MTP Act, 1971 for a
mentally retarded person of legal age would berbitrary restriction on her rights. The Court
supported its ruling on the ‘best interest testtlod victim, who was an advanced stage of
pregnancy. Further, the Court has differentiateivben a ‘mentally ill' person and ‘mental
retardation’. The Court has made it clear that avtfile consent of a guardian is required for a

18AIR 2010 SC 235.
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‘mentally ill person’, a person with ‘mental retatibn’ retains the personal autonomy to decide
whether they want to terminate a pregnancy.

In this way, the Supreme Court allowed the victorcarry her pregnancy to term. Again in
Devika Biswas v. Union of Indfd the Supreme Court has unequivocally and emphitical
declared that a woman's reproductive autonomybessé right to privacy and that the decision
about whether or not to have a child should be nsatidy by her, with no interference from
the government. The apex court expressly held uhaafe, non-consensual, and unhygienic
sterilizations violate the fundamental right t@ldnd personal liberty, explicitly stating that the
right to health and reproductive rights are integeats of Article 21.

Further, in the case &fYZ v. Union of Indi&, the apex court held that the term 'life’ in Smcti

5 of the MTP Act ought to be interpreted broadlifcfeing the scheme of Article 21 of the
Indian Constitution, considering both the gestatlolimits with the pregnant women’s
fundamental right to bodily autonomy and reprodietthoice guaranteed under Article 21 of
the Indian Constitution. The Court has opined thlaysical discomfort and mental trauma
associated with an unwanted or forced pregnandyirén X vs. Union of Indf, the petitioner
had approached the apex court under Article 3h®{Qonstitution for medical termination of
her pregnancy owing to the elevated risk of ingaune foetal death. The Supreme Court, in
this case, ruled in favour of the petitioner, eimabher to terminate her 22-week-old pregnancy
post-due consultation with a medical board cortstitiby the court, which had affirmed that
continuation of such a pregnancy may jeopardisepthwsical and mental conditions of the
woman.

The Court held that “a woman's right to make repobigte choices is likewise a component of
her 'personal liberty’ guaranteed under Articleofthe Constitution, and that her right to bodily
integrity entitles her to terminate her pregnancy".

Again, the Supreme Court iKS Puttaswamy v Union of Indfaheld that women have a
constitutional right to make their own reproductol®ices to bear the child or to undergo an
abortion. The apex court explicitly tied the reprotive autonomy of women to right to privacy
by holding that an individual's freedom of choioebear a child or undergo an abortion falls
securely within the realm of personal privacy ahe state cannot forcibly dictate decisions
concerning a woman's body.

(B) Bharatiya Nyaya Sanhita, 2023 (BNS)
In India, causing miscarriage to women was a crand a punishable offence under the
provisions of IPCNow that the IPC has been repealed, and the BN8dmas into force, it is
a crime under the later too. It is pertinent toentbiat under IPC or BNS the word abortion has

19(2016) 10 SCC 726.
202023 SCC Online SC 1573.
21(2017) 3 SCC 458.
22AIR 2017 SC 4161.
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not been used rather miscarri&ge used. However, this term has not been defimeldiuthe
BNS. Chapter V covers punishment for miscarriagection 88 deals with causing miscarriage
which states that' whoever voluntarily causes a woman with child teeairy, shall, if such
miscarriage be not caused in good faith for theppse of saving the life of the woman shall be
punished with imprisonment of either descriptiondaerm which may extend to three years,
or with fine, or with both; and, if the woman beiduwith child, shall be punished with
imprisonment of either description for a term whinhyextend to seven years, and shall also
be liable to fine.2* In Rajesh Kumar v. State of Chhattisgatit,was held that where the child
in the womb was full grown, the accused could retbnvicted of causing miscarriage under
Section 312 of the Indian Penal Code, 1860 bectingssection only contemplated expulsion
of the child from the mother’s womb before the gésh period was completed.

Section 89 deals with causing miscarriage withaunhan's consent which states that: “whoever
commits the offence under section 88 without theseat of the woman, whether the woman is
quick with child or not, shall be punished with ingpnment for life, or with imprisonment of
either description for a term which may extendeto years, and shall also be liable to fine.” In
Imtiaz Ismail Shaikh vs State of Guj&Pdahe petitioner was held liable under the offente o
causing miscarriage to a woman for terminatinggnegnancy without her consent.

Section 90 deals with death caused by act doneintigint to cause miscarriage which states
that: “(1) whoever, with intent to cause the misiegye of a woman with child, does any act
which causes the death of such woman, shall bespedi with imprisonment of either
description for a term which may extend to ten geand shall also be liable to fine ; and (2)
where the act referred to in sub-section (1) isedeithout the consent of the woman, shall be
punishable either with imprisonment for life, orthvithe punishment specified in said sub-
section.?’

Section 91 states that: “whoever before the laftany child does any act with the intention of
thereby preventing that child from being born albrecausing it to die after its birth, and does
by such act prevent that child from being bornealier causes it to die after its birth, shall, if
such act be not caused in good faith for the pwpbsaving the life of the mother, be punished
with imprisonment of either description for a tewhich may extend to ten years, or with fine,
or with both”

Section 92 deals with causing death of quick unbaritdd by act amounting to culpable
homicide. This section states that : “whoever dogsact under such circumstances that if he
thereby caused death, he would be guilty of cukpabimicide, and does by such act cause the

23 The key difference between ‘abortion’ and ‘misizge’ is the intention and nature of the pregnalosg. An
‘abortion’ is a planned procedure to end a viablegpancy. A miscarriage (medically called a "spoatas
abortion") is an involuntary, natural pregnancyslbgfore the 20th week.

24t is further given in the explanation that a wonvamo causes herself to miscarry, is within the nregaof this
section.

252024 SCC Online Chh 460.
26(2008) 3 GLR 2307.
2’Explanation: It is not essential to this offencattthe offender should know that the act is likelgause death.
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death of a quick unborn child, shall be punishetthwhprisonment of either description for a
term which may extend to ten years, and shall ladskable to fine.”

(C) The Medical Termination of Pregnancy Act, 1971
The Medical Termination Pregnancy Act, 1971 cante farce from % April 1972 to provide
for the termination of certain pregnancies by reged medical practitioners and for matters
connected therewith or incidental thereto. Sec8ateals with the length of the pregnancy,
before which it can be terminated by registered ioadpractitioners. It states that:
“Notwithstanding anything contained in the IndiaanBlI Code (45 of 1860), a registered
medical practitioner shall not be guilty of anyesf€e under that Code or under any other law
for the time being in force, if any pregnancy isntmated by him in accordance with the
provisions of this Act® This section further goes to state that: “Subjedhe provisions of
sub-section (4), a pregnancy may be terminatedregiatered medical practitiorfér

a) where the length of the pregnancy does not excesthty weeks, if such medical
practitioner is, or-

b) where the length of the pregnancy exceeds twengksvbut does not exceed twenty-four
weeks in case of such category of woman as maydsefbed by rules made under this
Act, if not less than two registered medical ptamtiers are, of the opinion, formed in good
faith, that-

(i) the continuance of the pregnancy would involvesk to the life of the pregnant won¥én
or of grave injury to her physical or mental he#|thr

(i) there is a substantial risk that if the child we@n, it would suffer from any serious
physical or mental abnormality.

It should be noted that the provisions of sub-sactP) relating to the length of the pregnancy
shall not apply to the termination of pregnancy thg medical practitioner where such
termination is necessitated by the diagnosis of ahthe substantial foetal abnormalities
diagnosed by a Medical Boattl.

28 Section 3(1).

29Section 3(2).

30 In a notable 2022 Supreme Court rulidgyf Principal Secretary, Health and Family Welf&@epartment Civil
Appeal No. 5802 of 2022 (arising out of Special\te®etition (Civil) No. 12612 of 2022)], the courpanded the
definition of "women" to include unmarried womeeinforcing that reproductive choice is independgmarital
status.

3lExplanation 1.-For the purposes of clause (a), elaey pregnancy occurs as a result of failure gfdmvice or
method used by any woman or her partner for thpqae of limiting the number of children or prevegtpregnancy,
the anguish caused by such pregnancy may be prdstareonstitute a grave injury to the mental healttihe
pregnant woman.

Explanation 2.-For the purposes of clauses (a)(Bhdvhere any pregnancy is alleged by the pregnamtan to
have been caused by rape, the anguish caused pyetneancy shall be presumed to constitute a gnjwey to the
mental health of the pregnant woman.

32 Section 3(2)2B.

Section 3(2)2C: Every State Government or Uniorittey; as the case may be, shall, by notificatiothie Official
Gazette, constitute a Board to be called a Medicar@®déor the purposes of this Act to exercise sunlvgrs and
functions as may be prescribed by rules made uhéeAct.
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The Indian judiciary in a number cases have extelde scope of section 3 of the MTP Act,
1971. For example, iBuchita Srivastava v. Chandigarh Administratipand more recently in
cases likeX v. Principal Secretary, Health and Family Welf@epartment, Govt. of NCT of
Delh**The Supreme Court has repeatedly upheld the rightrors to access safe abortions in
high-risk pregnancies, asserting that denying m@yctve choices subjects individuals to
"irreversible consequences". Similarly, in a noga®022 Supreme Court ruling,v. Principal
Secretary, Health and Family Welfare Departmgnthe court expanded the definition of
"women" to include unmarried women, reinforcingtthegproductive choice is independent of
marital status.

Consent is a vital element to legalise abortioneurttiis Act. The Act provides that: “No
pregnancy of a woman who has not attained the bgiglateen years, or who, having attained
the age of eighteen years, is a mentally ill persball be terminated except with the consent
in writing of her guardian® Further, no pregnancy shall be terminated excéhttive consent

of the pregnant womatl.However, the consent of the spouse is irreleveiné Punjab and
Haryana High Court in the case bf Mangla Dogra & Others v. Anil Kumar Malhotra &
Others® upheld the inalienable right and agency of a womsaseek an abortion on her own
irrespective of the consent of her husband. ThetGmnsiders the consent form contained in
the MTP Act and finds that the Act "neither exphgs®or implicitly allows for the express or
implied permission of the spouse.”

It has been observed that most of the illegal &oere carried out in private and unauthorised

hospitals. To check this practice section 4 presidhe place where pregnancy may be

terminated. Which says that: No termination @gmancy shall be made in accordance with

this Act at any place other thdn

(a) a hospital established or maintained by the Goventpor

(b) a place for the time being approved for the purpafsenis Act by the Government or a
District Level Committee constituted by that Goveant with the Chief Medical Officer
or District Health Officer as the Chairperson of gaid Committee.

Section 3(2) (2D) The Medical Board shall consfghe following, namely:
(a) a Gynecologist;

(b) a pediatrician

(c) a Radiologist or Sonologist; and

(d) such other number of members as may be notifigte Official Gazette by the State Governmentaion
territory, as the case may be.

33(2009) 9 SCC 1.

34 AIR 2022 SC 4917.

35(2022) 9 SCC 433.

36Section 3(4)(a).

37Section 3(4)(b).

382011 SCC Online P&H 16211.

39 Section 4.
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Section 5 provides that the provisions of sectigandl so much of the provisions of sub-section
(2) of section 3 as relate to the length of thegpamcy and the opinion of not less than two
registered medical practitioners, shall not applthe termination of a preghancy by a registered
medical practitioner in a case where he is of @pipformed in good faith, that the termination
of such pregnancy is immediately necessary to theviife of the pregnant womdhThe Indian
Judiciary has on several instances allowed methoaination of pregnancies owing to the risk
that it poses towards the mother’s life Tlapasya Umesha Pisal vs. Union of Iffdizhe Court
allowed the petitioner, a woman in her 24th weelpragignancy, to undertake abortion under
section 3(2)(b) of the MTP Act as the anomaliebaffetus posed an imminent risk to her life.
Similarly, the Supreme Court Meera Santosh Pal vs. Union of Intfiaeld that women's right
to make a reproductive choice is also a dimensiopeosonal liberty as understood under
Article 21 of the Constitution and thereby perndttbe petitioner to terminate her pregnancy
of 23 weeks on the apprehension of danger to feer li

In Minor R Thr Mother H v State of NCT of Delhi &A#r The Delhi High Court has issued
instructions to be followed by investigating oféits in cases when the pregnancy of a sexual
assault victim exceeds 24 weeks. Justice Swarantakaharma remarked that a Board's delay
in issuing orders for medical examinations of witdi endangers the victim's life. In a
comprehensive order, the court stated that a URmegnancy Test will be required during the
medical evaluation of a victim of sexual assaulstite Sharma ordered that if the victim is
determined to be pregnant as a result of sexualilisand if she is a minor who consents and
expresses a wish for MTP, the investigating offiweuld ensure that she is brought before the
medical board on the same day.

It is pertinent to note that several judgementthefSupreme Court permitted the termination
of pregnancies based on humanitarian groundseledbe oMurugan Nayakkar vs. Union of
India & Ors*, the Supreme Court allowed the termination of eyd&r-old rape victim's 32-
week pregnancy, ruling that she be allowed to teata her pregnancy owing to her age, trauma,
and the agony that she is undergoing. A similafiegion of law can be observedlimdu Devi

vs The State of Bihar & Ofswherein the Patna High Court permitted the petéipa 24-week
pregnant rape survivor, to obtain medical termoratf pregnancy. The court delivered its
judgement duly taking note of the fact that thetjpeter had chosen to proceed with the abortion
at the 13-week mark of her pregnancy which howexses hampered by bureaucratic and legal
delays.

Notwithstanding anything contained in the Indiam&eCode (45 of 1860), the termination of
pregnancy by a person who is not a registered rakdgiactitioner shall be an offence
punishable with rigorous imprisonment for a termiclkhshall not be less than two years but

40 Section 5(1).

4IAIR 2017 SC 3931.

42(2017) 3 SCC 462.

432023 SCC OnLine Del 383.
442017 Supreme Court (SC) 1866.
45(2017) 14 SCC 525.
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which may extend to seven years under that Codktlaat Code shall, to this extent, stand
modified?® Further, whoever terminates any pregnancy in eeptagher than that mentioned in
section 4, shall be punishable with rigorous ingmisent for a term which shall not be less
than two years but which may extend to seven y&ars; person being own&rof a place
which is not approved under clause (b) of sectioshdll be punishable with rigorous
imprisonment for a term which shall not be lessittveo years but which may extend to seven
years?®

In order to maintain the privacy of a woman who baslergone the procedure of medical
termination of pregnancy, section 5A provides th&o registered medical practitioner shall
reveal the name and other particulars of a womamse/ipregnancy has been terminated under
this Act except to a person authorised by any lamtlie time being in force®® Whoever
contravenes the provisions of sub-section (1) sleaflunishable with imprisonment which may
extend to one year, or with fine, or with béth.

Every State Government or Union territory, as taeecmay be, shall, by notification in the
Official Gazette, constitute a Board to be callédeical Board for the purposes of this Act to
exercise such powers and functions as may be gredcby rules made under this Act. The
Medical Board shall consist of the following, nagnel(a) a Gynaecologist; (b) a Paediatrician;
(c) a Radiologist or Sonologist; and (d) such oth@mber of members as may be notified in
the Official Gazette by the State Government orodnierritory, as the case mayBe.

Comparative Study of Indian and American Law on Abation

Before the decision of USA Supreme Court in 197Roe v. Wadé abortion law were
determined entirely by individual state legislagjreesulting in a heavily restricted and
inconsistent legal landscape across the coufitrg.Roe v. Wadtwas a landmark 1973 U.S.
Supreme Court case that established a constitlitigid to abortion. The court ruled that a
woman's right to choose to terminate a pregnartsyviéthin the fundamental right to privacy

46 Section 5(2).

47 Section 5(3).

48Explanation 1.For the purposes of this sectiongttpgession “owner” in relation to a place means@@rson who
is the administrative head or otherwise responsdslthe working or maintenance of a hospital @cgl by whatever
name called, where the pregnancy may be terminatddr this Act.

49Section 5(4).

50 Section 5(A)(1)

51Section 5(A)(2)

52 Section (3)2C.

(2D) The Medical Board shall consist of the follogj namely:

(a) a Gynecologist

(b) a Pediatricians

(c) a Radiologist or Sonologist; and

(d) such other number of members as may be notifigde Official Gazette by the State Governmentiaion
territory, as the case may be.".

53410 U.S. 113 (1973).

54 1bid.
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protected by the Fourteenth Amendment. Howevercthet also allowed States to increase
regulations as pregnancy progressed.

The Apex USA Court in the 7-2 ruling, struck dowmdexas law that made abortion illegal
except by a doctor's orders to save a woman’slltie.objective of the judgment was to balance
a woman'’s right to privacy with the State's intén@sprotecting potential life. The Court
created a trimester framework. During tHétdmester, States could not prohibit or heavily
regulate abortion and the decision was left towleenan and her physician; during the 2
trimester, States could impose regulations on almrbut only to protect the mother's health,
not to ban the procedure; and during tHetr@nester, Once the fetus reached "viability" (the
ability to survive outside the womb), States coptdhibit abortions entirely, except when
necessary to preserve the life or health of théhaerot

In June 2022, the Supreme Court completely oveztlRpe v. Wad@ in a case known as
Dobbs v. Jackson Women's Health Organisafiofihe 5-4 majority ruled that the U.S.
Constitution does not confer a right to abortiorhisT decision effectively ended the
constitutional protection for abortion rights anbaed individual states to strictly regulate or
completely ban the procedure.

As already pointed out in the introduction that ofi¢he objectives of this paper is to make a
comparative study of USA and Indian Laws on abarti&o as to unveil the reason why the
Indian society, which is mainly a conservative stcihas adopted a liberal approach on
abortion unlike United States of America, whiclb&sically a liberal society but has adopted a
conservative approach. The head-on comparison batielian and US law on abortion has
been presented as follows:

() Indian law on medical termination of pregnancy w@lolegal abortion under certain
conditions, the objectives of which are vitiatededo traditional gender norms, cultural
stigma and inadequate healthcare infrastructureer@és, in the USA, reproductive
autonomy of a woman is protected under a patchwbldws across states. This variability
creates disparities in access to reproductive ek and disproportionately affects
marginalised communities.

(i) India's Medical Termination of Pregnancy Act, 19gi/es an opportunity to the pregnant
women a reproductive autonomy to choose aborti@teRtly, the 2021 Amendments
expanded the scope of the Act by allowing 20 wdeksinors and survivors of rape and
24 weeks for vulnerable groups. The Act also margditat abortion must be performed by
qualified practitioners legally and women must givermed consent. Whereas, the USA's
legal recognition of women's right to choose alboitiwas based on tRee vs Wadécase
decision in 1973, which granted women'’s the rightniake decisions without government
interference. However, subsequently, Biodbbs v. Jacksoti case allowed states to regulate

55 |bid.

56597 U.S. 215 (2022).
57410 U.S. 113 (1973).
58597 U.S. 215 (2022).
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and ban abortions which created a legal landscajile varying access affecting
marginalized communities and complicating womeuats@omy.

(iii) The Indian Supreme Court while upholding the Meldi€armination of Pregnancy
(Amendment) Act, 2021 addressed historical disgration against unmarried women by
recognizing her right to abort and thereby promageader equality. Whereas, USA in post
Dobbs vs Jacksot? had witnessed regression in abortion rights falhgwthe Women's
Health Organization anBloe vs Wad@ This led to states enacting laws that seversiit |i
access to abortion and fetal rights over womertsnamy.

(iv) India faces barriers to reproductive rights duelepal constraints, limited access to
healthcare and decision-making power. WhereasUBA faces numerous barriers to
reproductive autonomy in accessing abortion andra#productive health services. These
barriers are affecting marginalised communitiese Ilwomen of colour, low-income
individuals and those with disabilities. Legal rastons, financial challenges, logistical
difficulties, social factors, and provider discrimation contributes to these disparities.

(v) The role of State policies and societal attitugeBdia's reproductive decisions is crucial
because it provides legal protections for aborfidre role of Indian judiciary is crucial to
adopt a holistic approach in fostering women's mutay as a fundamental human right.
Whereas, the USA reproductive decisions are infledrby state policies particularly in the
context of abortion rights. The legal framework @odstitutional protections for abortion
vary widely across the country, and some statesraeting laws that protect and expand
access to abortion, while other states have stiingstrictions or bans. State constitutions
and courts play a critical role in protecting regwotive rights while public funding for
abortion services varies by state to state.

Conclusion:

It is pertinent to note that even in this day agel, avhere countries are struggling hard to provide
and build an environment that is unbiased to femaeopting stringent abortion laws that
compromise a female’s rights does not look goodhencountry. One of the objectives of
abortion laws is to curb the menace of female ¢wi for which appropriate laws, without
infringing the rights of females, should be draft€dnsidering the adverse impact of abortion
on the bearing female, rules that do not allow tdworafter a certain tenure can be adopted.
Such a law, on one hand, has to be consistenttiticonstitutional mandate and on the other
hand in line with the medical and technologicalfigiency of the country. For example, the
current Indian laws do not allow abortion aften@€eks of pregnancy since it can be harmful.
But, with the current medical and technologicalgress of the country, this upper limit has
been sought to be extended to 24 weeks througmandment. Such procedures have to be
followed.

Most of the countries allow abortion if the physibaalth or the life of the pregnant woman
will be at risk if the pregnancy is continued. Tadaon to this, while considering the rights of
the prenatal child, abortion on grounds of abnoitieal of the fetus or medical futility of the

59 |bid.
60410 U.S. 113 (1973).
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fetus is also considered. But, in case of sensidimd mentally disturbing instances like
pregnancy arising out of rape and incest, abottiegsame should be allowed since they have
adverse impacts on the mental health of the be&imgle. If not done so, it would be unfair
and unjust towards the rape/incest victim. Themfovhile drafting abortion legislation, all
countries should consider the rights of the femidle,rights and health of the prenatal child,
and the physical and mental condition of the wornifashe is not allowed to terminate her
pregnancy. In this way, the law will be fair andtju

The differences in societal attitudes towards womaghts and reproductive autonomy have
paved way for the development of abortion lawsridid and the USA. India's Medical
Termination of Pregnancy Act, 1971 has adoptedanbad approach, firstly, to recognise the
reproductive autonomy of women and secondly, td ¢he evil practice of female foeticide.
Current and recent amendments in the legislatior recreased the gestational limits up to 24
weeks for aborting in certain cases recognizingithgortance of greater freedom within
reproductive rights. The above study has shownttieaturrent legal provisions in the United
States have gone through tremendous evolution thigebupreme Court judgment heldRne

v. Wad®& and inDobbs v. Jackson Women's Health Organiz&tioesulted in state level
restrictions that violate women's rights. It is eBhimpossible for most women to access safe
legal abortion services though there are guidelmelsframeworks interpreted in both countries.
And it is a sad truth that both countries are fitilhiting for reproductive justice and women's
rights through legal frameworks.

61410 U.S. 113 (1973).
62597 U.S. 215 (2022).
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Creditor-Debtor Relationship under the Insolvency and
Bankruptcy Jurisprudence: A Critical Analysis

Mr. Vishal Kher*

Abstract:

Earlier, if a person needed a loan, they had td@a moneylender or bank and ask for it. Today siheation has
reversed; banks and lending companies now approaoplp and offer them loans, often without being ésKkais
paper looks at how and why this change happeneddia) and what it means for the law. It starts bplaing
how lending used to work in the past, based on pafgomst and reputation, and then explains how tkioganged
after the economy opened up in 1991 and afteraligitedit scores came into use. The paper alsoiesuthe
Insolvency and Bankruptcy Code, 2016, which changedules for what happens when a borrower is unable
repay a loan, giving more power and control to lensdéJsing a doctrinal research method, the papedi&s
relevant laws, court judgments, and reports to ustierd whether this new system is fair to both lendeis
borrowers. The paper finds that while lenders now hsitvenger legal protection under the IBC, borrowers,
especially small suppliers, operational creditorslardinary consumers affected by unclear creditisg methods,
do not have equally strong protection. The papeisenith suggestions to make lending practices mesponsible
and credit scoring more transparent, so that the an better balance the interests of both lendadsl@orrowers.

Keywords: Creditor-Debtor Relationship, Insolvency and Baipkey Jurisprudence.

1. Introduction:

A key legal relationship in commercial law is threditor-debtor relationship, which serves as
the foundation of credit transactions that drivebgl economic activity.This relationship, at
its core, includes an obligation on the part oftiberower to return borrowed funds or perform
a contractual obligation to the creditor who hateeded credit or financial accommodation.
The Indian Contract Act of 1872, which regulatesfibrmation, execution, and enforcement of
contractual obligations among parties, establishedegal foundation for this relationship in
India.

The history of the creditor-debtor relationshipwha@n obvious evolution from personal, trust-
based transactions to advanced, information-digvedit systems. Lending in India has evolved
considerably over time, from personal, reputatiasdal money lending by traditional lenders
such assahukarsand mahajansto today’s data-driven, credit-score-based sysiamvyhich
lenders now proactively compete to extend credhemthan borrowers seeking it out. The
historical evolution of this concept and its legaplications are analysed in detail below. The
enactment of the Insolvency and Bankruptcy Codégdbereinafter referred to as "IBC" or
"the Code") marked a landmark event in Indian comciak law, basically changing the

1Ph.D. Research Scholar, Maharashtra National Law Weirsity, Nagpur, email: vishalkher4846@gmail.com.
2 Roy Goode, Principles of Corporate Insolvency Lath,etl. 2011, pp. 23-25.
3 Section 2(h) of the Indian Contract Act, 1872.
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dynamics of the creditor-debtor relationship. Tloel€established a comprehensive framework
for insolvency resolution and bankruptcy, shiftthg emphasis from debtor-in-possession to a
creditor-in-control framework during insolvency peadings.

The creditor-debtor relationship is not merely enowercial transaction but a legal relationship
that entails significant consequences for partiggits, obligations, and remedies. Legislative
intervention has not only furnished creditors vatrengthened rights and remedies but has also
established a time-bound process for settlemeetelly decreasing the unpredictability and
delays that marked earlier insolvency regirmdhis research paper provides an in-depth
analysis of the creditor-debtor relationship in tlatext of Indian bankruptcy and insolvency
legislation.

The research design includes an analysis of therttial development of the relationship, the
present condition of credit markets, the impactha Insolvency and Bankruptcy Code on
creditor and debtor rights, and the role of crediring systems in modern lending practices.
This research aims to contribute to the acadensicodirse on insolvency law and provide
insights into the changing nature of creditor-deb&ationships in India by examining legal

provisions, judicial interpretations, and regulgtorodifications.

This research is important because it analyseddgal frameworks have evolved to align with

new business conditions, seeking a fair balancedset lenders' rights to recover debts and
borrowers' legitimate interests in obtaining refiefm unsustainable financial burdens. The
Insolvency and Bankruptcy Code, 2016, serves noelnas a mechanism for debt recovery
but as an essential component of the financiali@atare that affects lending decisions, capital
allocation, and economic developmént.

2. Literature Review:

Tirthankar Roy, examined how pre-independence credit markets waretured around
personal networks, caste- and community-based #@nosdtinformal moneylending institutions
such as sahukars and mahajans, with limited stgtutgersight until the enactment of
provincial moneylenders' legislation in the easyentieth century. This literature establishes
the historical baseline for this paper, but it doeg extend its analysis into the post-
liberalisation or post-IBC credit environment - apgthis paper addresses by connecting
historical lending practice to contemporary reguiatesign.

Ankeeta Gupthanalysed that the Code was designed to resohgdtamding problems of
stakeholder identification, non-performing assebhation, and creditor distrust that plagued
India's pre-2016 insolvency framework.

4 Swiss Ribbons Pvt Ltd v. Union of Ind{2019) 4 SCC 17.

5 Section 12 of the Insolvency and Bankruptcy Co0é¢ 62

6 International Monetary Fund, Orderly & Effectivesblvency Procedures: Key Issues, 1999, pp. 5-8.

7 Tirthankar Roy, The Economic History of India 88947, 3rd ed. 2011, pp. 156-162.

8 Ankeeta Gupta, "Insolvency and Bankruptcy Codeg281Paradigm Shift within Insolvency Laws in Intlidhe
Copenhagen Journal of Asian Studies, Vol. 36 Nd)I92pp. 75-99.
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Aparna Ravi explained that the inefficiency, delay, and pamravery rates that characterised
the pre-IBC regime, findings that this paper relipen to justify why reform was necessary.
However, her works largely treat the Code's crediiendly design as a settled improvement,
without deeply interrogating whether "creditor paioy" is actually achieved in practice or
adequately balanced against debtor interests.

Indrajit Dubé® argues that, in light of India's concentrated oompe ownership structures, the

IBC's intended objective of "creditor primacy" mayt be fully realized in practice and that the

regime is "manager-displacing” in law but remainshager-driven” in actual practice. This

critical strand of literature supports this papegstral argument that the shift toward a creditor-
in-control framework is more complicated and lessplete.

The Bankruptcy Law Reforms Committéemphasised that an effective insolvency framework
should focus on value maximisation, creditor cosrfice, and time-bound resolution of financial

distress. The Committee's recommendations formeddhceptual basis of the IBC, 2016 and

introduced a creditor-driven insolvency framewarkndia.

Vanessa Finch and Jay Lawrence Westbroakgue that insolvency law should not merely
facilitate debt recovery but must balance compestadkeholder interests, promote business
rescue, and ensure economic efficiency. Their sehbip highlights the importance of
maintaining equilibrium between creditor rights adébtor protection within modern
insolvency systems.

The UNCITRAL Legislative Guide on Insolvency L&wfurther stresses that insolvency
frameworks should maximize asset value, encouragmcate rescue, and ensure fair treatment
of all stakeholders. These principles have sigaifity influenced contemporary insolvency
legislation across jurisdictions, including India.

While the existing literature has extensively exaaalithe historical evolution of credit markets,
insolvency reforms under the IBC, and theoreticgpests of creditor protection, limited
attention has been paid to the combined impachahging lending practices, credit-scoring
mechanisms, and the creditor-in-control framework the contemporary creditor-debtor
relationship. This paper seeks to address thabgapitically analyzing the transformation of
creditor-debtor relations in the context of Indev®Iving insolvency jurisprudence.

° Aparna Ravi, "The Indian Insolvency Regime in Pacti- An Analysis of Insolvency and Debt Recovery
Proceedings", Economic And Political Weekly, Vd. So. 51 2015, pp. 19-46.

10 |ndrajit Dube, "Insolvency and Bankruptcy Code @0Revisiting with Market Reality”, International Yoal of
Law And Management, 2020.

11 Bankruptcy Law Reforms Committee, The Report of thekBaptcy Law Reforms Committee: Volume | —
Rationale and Design, 2015, p. 15-38.

12 vanessa Finch, Corporate Insolvency Law: Perspextind Principles, 2nd ed., 2009, p. 27-35.

I3 UNCITRAL, Legislative Guide on Insolvency Law, 20@5,1-15.
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3. Research Gap:

The literature available on the Insolvency and Baptcy Code (IBC) largely focused on the
efficacy of the code as a legal mechanism for wesudy resolution, debt recovery, corporate
restructuring and safeguarding of creditors' righitee Code is assessed in most studies on the
basis of the resolution timelines, the recovergsathe efficiency of the institutions, judicial
interpretation and the performance of the insolygrofessionals and adjudicating authorities.
These contributions have immensely helped to utalaighe insolvency law in India; however,
they have been selectively confined to the crediebtor relationship as an immutable and
unchanging legal dynamic without taking into acdotire changes in the economic and
technological setting in India. There is compasiiVittle scholarly attention given to a crucial
change that has occurred in the context of creddtres, namely the shift towards a new mode
of credit evaluation. In India, the practice ofderg money was mostly dependent on personal
relationships, local reputation, collateral, angl lgnder's intuition of the borrower's credibility.

The economic liberalisation, the development okiranservices, financial markets and digital

financial infrastructure changed this approach detefy. The advent of credit bureaus, fintech
platforms, artificial intelligence (Al), machinedming, algorithmic credit scoring, and digital

lending has transformed lending from a judgmenebaspproach to data-driven risk

assessment models. Such changes have changeskttiistribution, access to credit, and power
dynamics between creditors and debtors. Thereigeber, little legal research on the impact
of technological innovation on the legal naturdéhe creditor—debtor relationship. The impact
of algorithmic decision-making, automated creddlewation, digital lending platforms, and the

extensive use of data on the traditional principdéscontract law, fairness, transparency,
informed consent and borrower protection has nanbimvestigated in existing studies.

Likewise, there is a lack of understanding of hdwese technological innovations affect
insolvency proceedings under the IBC, especiallyenwlincreasingly automated lending

decisions and digital financial ecosystems are gtipg insolvency. A second concern that can
be observed is related to the evolution of thetigiahip between creditor and debtor from a
historical perspective.

The majority of the research focuses on IBC asaadstlone legislation from 2016 without

considering it as a part of the overall developnadrindian credit markets. The evolution of

informal reputation-based lending, to nationalisesitutional banking, to post-nationalisation

consumer and corporate banking, and finally to rilgmic lending in the digital age has not

been analysed as a single legal and economic Shftcomprehend this development is
important because insolvency law is not a law uts&lf and is shaped by the development of
credit markets. Moreover, the change from a deintgessession to a creditor-in-control

regime triggered by the IBC has also posed keyessil the effectiveness of legal protection
in the digital world. While the Code significantgnhances creditors' rights and facilitates
efficient insolvency resolution, there remains aklaf research to critically assess the
effectiveness of the protections afforded by thygslation in addressing issues of algorithmic
bias, data privacy, transparency in automated todedisions, unequal bargaining power, digital
exclusion and procedural fairness for borrowers.
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The growing importance of technology in the crexditrkets brings enhanced legal challenges
that are not confined to classic insolvency law fiestd interdisciplinary analysis. The aim of
the study is to fill these gaps, which are filletfhaa historical, doctrinal and interdisciplinary
approach. It charts the history of the creditortdelpelationship from classical contract law
concepts to the emerging reputation-based lendisigs, through financial liberalisation and
expansion, digital lending, Al credit assessmend, the creditor-driven system laid down by
the IBC.

The paper merges the evolution of both contractfarahcial regulations, technologies, and
insolvency jurisprudence to offer a full picture tbe development of the legal relationship
between creditors and debtors throughout histdralsio critically analyses whether India's
existing insolvency regime is well suited to reduig technology-driven credit markets and to
striking a balance among commercial efficiencyditor rights, borrower protection, and the
principles of fairness, transparency, and due @m®de the constitution. This co-operative
approach is important to the existing literaturel aan be useful for discussing the future of
insolvency law in digital finance and in the ageadifficial intelligence.

4. Research Problem:

The enactment of the Insolvency and Bankruptcy CB@&6, has established a new paradigm
in creditor-debtor relationships. While the Codes HBeen commended for introducing a
creditor-friendly framework and establishing timedind resolution processks,Several
important issues have arisen regarding its effiethe fundamental nature of the creditor-debtor
relationship and the adequacy of safeguards foowsustakeholders.

The main research problem addressed by this réseamcerns the transformation of the
creditor-debtor relationship in the context of ewoy market dynamics and the regulatory
framework established by the IBC. Particularly, tesearch analyses whether the modern
insolvency regime adequately balances the inteaédenders and borrowers, considering the
fundamental change from debtor-initiated crediksegto creditor-driven credit distribution.

The traditional model of the creditor-debtor redaghip was characterised by the debtor's active
search for loans, resulting in a relationship whbeedebtor often agreed to disadvantageous
terms due to limited bargaining power and urgenhetary requirement$. This framework
intrinsically recognised the weak position of tltbr and included specific protections within
contract law principles such as unfairness, undfledance, and statutory rules and regulations
on money lending®

Nonetheless, today's condition of the economy staoguste different scenario. Driven by profit
and competition, banks proactively pursue potertiairowers, often extending credit to
individuals and entities that may not completelydenstand the long-term effects of debt

14 Ministry of Corporate Affairs, Report of the Inselwcy Law Committee, 2018, pp. 12-15.
15 Rajesh Kumar, Historical Development of Bankingridia, 2005, pp. 67-71.
16 Section 19(a) of the Indian Contract Act, 1872.
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obligations!’ Rising levels of corporate and consumer debt heselted from this aggressive
loan distribution, making effective debt managenaant insolvency resolution more difficdft.

When financial institutions shifted from persoreaidiing decisions to digital credit scoring, this
created three main issues: whether people cagstilbans, whether the system treats everyone
fairly, and whether the computerised processesaoohtdden biases that unfairly disadvantage
certain groups® While credit scores purport to offer unbiased sssents of creditworthiness,
concerns have been raised about the transparescping methodologies, the correctness of
credit data, and the effect of past financial diffties on future availability to credit.

The objective of maximising asset value for cradiembursement is analysed, along with the
difficulty of maintaining a balance between the dafer financial and social effects of
bankruptcy processes, including the consequencesrployees, operational creditors, and the
capacity to preserve the corporate debtor as aygmincerrf! A key issue in insolvency and
bankruptcy law, the conflict between these oppositgrests, requires thorough examination
in the Indian context.

5. Research Methodology:

The present study is based on doctrinal researthoth@ogy and relies on both primary and

secondary sources of data. Primary sources inckldgant provisions of the Insolvency and

Bankruptcy Code, 2016, the Indian Contract Act,2.8&hd judicial decisions of the Supreme

Court and relevant tribunals. Secondary sourcelsidecbooks, journal articles, committee

reports, and publications of the IBBI and RBI,alwhich have been critically examined. The

study adopts a descriptive and analytical apprdacévaluate the evolving creditor-debtor

relationship under the insolvency framework anédeess whether the existing legal regime
adequately balances the interests of creditorglahtbrs.

6. Research Objectives:

1. To trace the evolution of creditor-debtor relatioips in India, from traditional lending
practices to contemporary credit systems.

2. To assess whether the interests of debtors andarsedre sufficiently safeguarded by
the existing legal system in light of the changedn®mic environment.

3. To analyse the fundamental shift in credit dynarfriosh debtor-initiated borrowing to
creditor-initiated lending and its legal implicatm

4. To examine landmark judicial decisions that illagér how the evolution of debtor-
creditor laws has changed over time.

1"Reserve Bank of India, Report of the Working Grougdrdgroduction of Cross-Sell in Insurance by Banks,®02
pp. 23-27.

18Reserve Bank of India, Financial Stability Reportuésslo. 28, 2023, pp. 45-48.

19Manish Kumar, "Credit Scoring and Financial Inclusi€hallenges and Opportunities," Journal of Banking
Finance Law, Vol. 15, 2019, p. 156.

20d., at 3.

2IArcelor Mittal India Pvt Ltd v. Satish Kumar Gup{2019) 2 SCC 1.
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5. To provide a future roadmap for effective implenagiain of the creditor- debtor
relationship in India.

7. Research Questions:

This study seeks to answer the following reseatsstjons:

1. Whether the evolution from traditional money lergdipractices to contemporary credit
systems in India been adequately reflected ingbal lframework governing creditor-debtor
relationships?

2. Whether the current legal framework adequatelygutdie interests of both creditors and
debtors in India's economic environment?

3. Whether the fundamental shift from debtor-initiabestrowing to creditor-initiated lending
has created new issues and challenges that clavenfail to address?

4. Whether judicial interpretation of debtor-creditaxvs has evolved sufficiently through
landmark judicial decisions to respond to changiognomic conditions and credit market
dynamics?

5. What legal reforms and policy measures can be stggigo overcome challenges and
provide a roadmap for an effective creditor-delbétationship in India?

8. Hypothesis:
This paper argues that while the IBC strengtherditor rights, existing safeguards remain
inadequate for operational creditors and creditestdebtors.

9. Historical Framework of the Creditor-Debtor Relationship

9. (1) Contractual Basis under the Indian ContractAct, 1872:
In India, the creditor-debtor relationship is prithagoverned by the Indian Contract Act of
1872, which establishes and enforces contractuigations??> Section 2(h) of the Indian
Contract Act, 1872 defines a contract as a legatifprceable agreement that serves as the
foundation for credit transactiofs.

The relationship between creditor and debtor ensefigem a contract in which the creditor
provides financial assistance or credit to the alebtvho agrees to an obligation to return the
borrowed amount along with any agreed-upon inte@stcharge$? This contractual
relationship may be established at the instantieegbromisor (debtor), the promisee (creditor),
or any other person, provided there is considaer&tiand lawful objectiv€ supporting the
agreement.

Section 37’ describes the primary obligation of the partiea tmntract to fulfill their individual
promises, unless such performance is exemptedowithxcused under the provisions of the

2?Preamble and Long Title of the Indian Contract A&72
23d., Section 2(h).

24d., Section 2(e).

291d., Section 2(d).

28d., Section 23.

27d., Section 37.
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Indian Contract Act or any other law. In the conteixa loan agreement, this means the debtor's
main obligation to repay the borrowed amount adogrtb the terms and conditions stipulated
in the agreement, and the creditor's right to geh sepayment.

The Indian Contract Act, 1872 recognises diffetents of security that may be provided by
the debtor to the creditor to secure performand@ebbligation. Sections 172 to f7éelate
to, the contract of pledge, by which the debtom(par) hands over goods to the creditor
(pawnee) as security for repayment of a debt. énsime way, the Transfer of Property Act,
1882, provides for mortgages of immovable propastg method of securing debt obligatiéhs.

The principle of privity of contract, embodied un@&ection 2(df provides that only parties
to a contract can sue or be sued upon it. Howévierprinciple is subject to certain exceptions,
including contracts for the profit of third partiasd contracts of guarantee, which have specific
relevance in credit transactiofts.

9. (2) Conventional Lending Practices and Reputativ-Based Credit Assessment:
Throughout Indian history, the creditor-debtor tielaship was characterised by human
connection, community-based trust, and reputat®riha primary determinant of financial
reliability.®? Traditional moneylenders, known by various nameshsas sahukars, mahajans,
and chettis depending on the region, controllecctidit market and provided credit facilities
to agricultural and commercial borrowers.

The goodwill or credit image of the debtor playedimportant role in determining whether
credit would be granted and on what terms. A boerowith an established reputation for
honesty and timely repayment would have accesethton more favourable terms compared
to a borrower without such a reputation. The resqagnt of collateral in traditional lending
served multiple purposes. First, it provided theddor with a tangible asset that could be
liquidated in the event of non-payment, therebyiogay the credit risk. Second, the furnishing
of security demonstrated the borrower's obligatorepay the loan, as default would result in
loss of valuable assets. Third, in a legal systdmresthe execution of unsecured debts was
often difficult and time-consuming, secured lendimgvided creditors with greater certainty of
recovery®

The legal framework governing conventional monegdiag was initially minimal, with
customary practices and community norms playinggaifecant role in governing credit
transaction$? However, concerns about predatory lending pragtigarticularly the imposing

28d., Section 172-176.

29d., Section 58-104.

30d., Section 2(d).

311d., Section 126-147.

32Tirthankar Roy, The Economic History of India 185947, 3rd ed. 2011, pp. 156-162.

33Provincial Insolvency Act, 1920, Preamble.

34Rajnarayan Chandavarkar, The Origins of Industrialit@igm in India: Business Strategies and the Waykin
Classes in Bombay, 1994, pp. 234-241.
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of usurious interest rates and the use of coereigevery techniques, led to the enactment of
various provincial moneylenders' laws in the edwsntieth century. These laws sought to
govern money lending activities by requiring regiibn of moneylenders, establishing highest
interest rates, and prohibiting certain unjust ficas® The traditional framework of the
creditor-debtor relationship placed the burdenrelytion the debtor to seek out sources of
credit. The debtor, facing monetary need, woulaezut to potential creditors and negotiate
terms of lending. The bargaining power in theseotiatjons typically favoured the creditor,
particularly when the debtor's need was urgentt@mother sources of credit were limitéd.

10. Transformation Of Financial Markets: From Debtor-Seeking-Creditor to Creditor-
Seeking-Debtor:

10. (1) Liberalisation and Banking Sector Reforms:
The economic liberalisation that commenced in Indid991 marked a turning point in the
development of credit markets and the nature of diexlitor-debtor relationshi{s. The
liberalisation process includes significant finahcsector reforms such as interest rate
deregulation and the elimination of legal precands such as the Statutory Liquidity Ratio
and Cash Reserve Ratio, and the liberalisatioraaking services and foreign participation.
These reforms radically transformed the competitneezhanics of credit markets. Public sector
banks, which had earlier enjoyed a near-monopodér mstitutional credit, faced competition
from new private sector banks, foreign banks, aB&®Gis2® This growing competition forced
financial institutions to proactively seek debtarsl expand their customer base to maintain
profitability and market sharg.

The Reserve Bank of India's fiscal policy framewatifted towards using market-based
instruments such as repo rate adjustments instehgeot credit controls, further increasing the
role of competition in deciding credit allocatiofinancial institutions acquired greater
autonomy in their lending decisions, comprising trcing of credit products and the
identification of target customer segmefits.

10. (2) Expansion of Credit Products and Aggressividlarketing:
The liberalised financial environment witnessedaliferation of credit products designed to
meet different borrower needs. Personal loans,itcidds, home loans, vehicle loans,
education loans, and various forms of consumeméaabecame easily accessible to retall
borrowers’! For corporate borrowers, banks and non-bankingnfiral companies offered

35Bengal Money-Lenders Act, 1940.

368.M. Bhatia, Famines in India: A Study in Some Agpaf the Economic History of India, 2nd ed. 196, 189-
194.

$’"Montek Singh Ahluwalia, "Economic Reforms in Indilnce 1991: Has Gradualism Worked?," Journal of
Economic Perspectives, Vol. 16, 2002, p. 67.

38Reserve Bank of India, Report on Trend and ProgreBsuaking in India 1991-92, pp. 15-22.

3%Reserve Bank of India, Report of the Committee on FighiSector Assessment, 2009, pp. 78-84.

“OReserve Bank of India, Report of the Expert CommitteRetvise and Strengthen the Monetary Policy Framiewor
2014, pp. 45-52.

4IReserve Bank of India, Household Finance Committee iReffinances of Households in India, 2017, pp. 34-4
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working capital facilities, term loans, project dimcing, and structured credit produfés.
Financial institutions utilised aggressive markgtistrategies to attract borrowers, often
reaching out to potential borrowers through direatketing, telephone solicitation, and online
platforms. The emphasis shifted from the debtokisgecredit to the creditor proactively
promoting credit availability and encouraging bevirmg. This shift has greatly influenced the
relationship between lenders and borrowers. Whieritse in credit accessibility has prompted
investment, spending, and economic growth, it fes r@ised issues regarding excessive debt,
ethical lending practices, and the adequacy ofdvaer protectiort®> Central Bank of India v.
Ravindrd* is a Constitution Bench decision holding that whibmpound interest on loans is
valid if contractually agreed and RBI-compliantppkinterest cannot be capitalised or charged
further interest upon, since it is punitive ratttean compensatory.

10. (3) The Rise of Credit Information Mechanism ad Credit Scoring:
A crucial factor enabling the transformation froebtbr-seeking-creditor to creditor-seeking-
debtor has been the growth of comprehensive crdditmation systems and the widespread
adoption of credit scoring methotisThese databases give creditors the ability totlwahd
effectively evaluate the creditworthiness of polesitebtors by providing data on loan accounts,
credit card accounts, repayment histories, defaarfts outstanding balanc®s.

Credit information companies include Credit Infotioa Bureau Limited, Equifax, Experian,
and CRIF High Mark, which manage database of criedirmation collected from banks,
NBFCs, and various other credit providers. Theseh#ses contain information on loan
accounts, credit card accounts, repayment histiefiaults, and outstanding balances, enabling
creditors to assess the creditworthiness of pateaibtors quickly and efficientf.

Creditors now mainly rely on the credit score, vithisually spans from 300 to 900, to evaluate
credit risk. A higher credit score not only indiesita lower probability of default but also often
leads to more favorable loan terms, including reduimterest rates and larger credit limits.
Conversely, borrowers with low credit scores faidgcdlties in obtaining credit or may only
receive it under less favorable conditidhé notable shift in how creditworthiness is assdsse
has taken place with the transition from reputabased lending to credit-score-driven
evaluation. Credit scores are said to provide gactive, data-focused assessment of credit
risk, unlike traditional reputation, which was iméetly subjective and influenced by social
status and interpersonal connections. This trameftion carries several significant
implications.

“2Reserve Bank of India, Report on Trend and ProgreBsuoiing in India 2022-23, pp. 67-73.

43Supra notel 8.

44 Central Bank of India v. Ravindr$2002) 1 SCC 367.

45 Statement of Objects and Reasons, Credit Inform&mnpanies (Regulation) Act 2005.

49d., Sections, 4, 5.

4’Reserve Bank of India, Master Direction — Credit Infation Companies Directions 2016, RBI/DOR/2016-17/26,
September 21, 2016.

48 TransUnion CIBIL Limited, Understanding Your CIBIL Seoand Report, https://www.cibil.com, (Visited on
January 10, 2026).
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Primarily, credit scoring allows lenders to assgssglitworthiness at scale, facilitating the quick
processing of credit applications and the expansfamedit to previously underserved market
segments. Secondly, the accessibility of compretersedit information reduces information
asymmetry between creditors and debtors, potentediding to more efficient credit markets.
Thirdly, credit scores establish incentives fortdedbto maintain good credit behavior, as poor
credit history can have long-lasting negative intpan access to credit.

However, credit scoring also presents issues. &k bf transparency of credit scoring
algorithms raises concerns about transparency amde$s. Debtors often have limited
understanding of how their credit scores are catedl and what factors affect their scores.
Errors in credit data can negatively affect credibres, and the process for correcting such
errors may be cumbersortfe.Furthermore, credit scoring may perpetuate hisabri
disadvantages, as borrowers who have faced finadiffigulties in earlier times may find it
difficult to rebuild their creditworthiness desp#ddressing the underlying issues.

11. The Insolvency And Bankruptcy Code, 2016: Respiang Creditor-Debtor Relationship

11. (1) Development of Insolvency Law in India:
Before the implementation of the Insolvency andiBaptcy Code of 2016, India's insolvency
structure was fragmented and ineffective, with nuoas laws governing various aspects of
insolvency and bankruptcy. The Provincial Insolwerfect, 1920, the Presidency Towns
Insolvency Act, 1909, and the Companies Act of 2C4r®] various other acts established a
complicated and often contradictory juridical framoek for dealing with insolvency matters.
This fragmented framework suffered from multipleogbomings: prolonged and time-
consuming proceedings that frequently took yeaeven decades to settle, low recovery rates
for lenders, the absence of a clear distinctiomnvbeh insolvency resolution and liquidation,
and inadequate creditor rights, particularly duriegrganisation proceedingfs.

Recognising such shortcomings and their adversadign India's business environment and
investment climate, the Indian Government congduthe Bankruptcy Law Reforms
Committee in 2014 to propose comprehensive refaanthe insolvency framework. The
Committee's recommendations formed the basis ferlBC, 2016, which was enacted to
consolidate and amend the laws regarding insolvemsplution of corporate persons,
partnership firms, and individuals in a time-boumdnner, and to optimize the value of assets
of such person%.

11. (2) Key Features of the Insolvency and Bankrupy Code, 2016:
The Insolvency and Bankruptcy Code, 2016 introd@cparadigm shift in India's approach to
insolvency by establishing a creditor-in-contralrfrework that prioritises timely resolution and
asset optimisation. The IBC, 2016 differentiatetveen two classes of creditors: financial

49Section 20 of the Credit Information Companies (Ratjmih) Act, 2005.

59Bankruptcy Law Reforms Committee, Report of the Bankyphaw Reforms Committee, Vol. I: Rationale and
Design, 2015, PP. 15-25.

5lpreamble and Statement of Objects and Reasons bfshleency and Bankruptcy Code 2016.
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creditors, who have provided credit in the natura Gnancial debt with the primary purpose
of earning interest on capital, and operationatlitoes, who have supplied goods or services
and are owed payment for such operational trarszf

The Corporate Insolvency Resolution Process cacobanmenced by a financial creditor, an
operational creditor, or the corporate debtorfisgthe time a default has occurred in repayment
of debt exceeding a specified threshldDnce the bankruptcy application is approved, a
moratorium is implemented, which prohibits the cmmation of legal actions, asset transfers,
and the enforcement of security interests withbatttibunal's permissiot.

A key aspect of the CIRP involves appointing aolvsncy professional to take over the control
of the corporate debtor from the current leadersfipctively instituting the creditor-in-control
model®® The Insolvency Professional is responsible for agamg the affairs of the corporate
debtor, constituting a Committee of Creditors idahg financial creditors, and facilitating the
preparation and approval of a resolution plan.

In Arcelor Mittal India Pvt Ltd v. Satish Kumar Guptathe Court interpreted Section 29A,
holding that ineligibility of a resolution applicars assessed at the time of submission of the
resolution plan.

Innovative Industries Ltd v. ICICI Battkwas the first major Supreme Court judgment
interpreting the IBC. It held that once a finan@edditor establishes default, the adjudicating
authority must admit the insolvency application arldrified the binding effect of the
moratorium under Section 14.

During the CIRP, the Committee of Creditors, catirsgsexclusively of financial creditors,
wields significant power. This authority includdwetability to approve or reject resolution
plans, determine whether to retain or replace tiselvency Professional, and decide on the
future actions of the corporate debtor. While openal creditors cannot vote within the
Committee of Creditors, they are permitted to attéis meetings and receive payments
according to the hierarchy outlined in the resolutplan or liquidation waterfaif

In K. Sashidhar v. Indian Overseas Bafikhe Court held that the commercial wisdom of the
CoC in approving or rejecting a resolution plands-justiciable and cannot be interfered with
by NCLT/NCLAT. In Mobilox Innovations Pvt Ltd v. Kirusa Software Ptd,*° the Court laid

52d., Section 5(7), 5(20), 5(21).

53Insolvency and Bankruptcy Code (Amendment) Act, 2@QBfeshold increased to Rs. 1 crore).
54Section 14 of the Insolvency and Bankruptcy Codé620

%9d., s.17.

56 Supra note 19.

57 Innoventive Industries Ltd v. ICICI Ban018) 1 SCC 407.

58 Section 53 of the Insolvency and Bankruptcy Co@é62

59K. Sashidhar v. Indian Overseas Ba(®019) 12 SCC 150.

60 Mobilox Innovations Pvt Ltd v. Kirusa Software Ptd, (2018) 1 SCC 353.
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down the test for determining whether a "pre-exgstlispute"” bars an operational creditor from
initiating CIRP under Section 9.

Under the IBC, 2016, the CIRP must be finalisedhinit180 days of the approval of the

insolvency application. If the adjudicating autlyriinds that this timeline cannot be met, it

may grant an extension of an additional 90 dayss iitarks a significant change from the prior
system, which permitted insolvency proceedingstpiolonged indefinitely, as this new time-

bound approach is more structured. Additionallyesolution plan becomes obligatory for all

stakeholders involved, including the corporate delits employees, shareholders, creditors,
and guarantors, provided it is sanctioned by thgudidating Authority and endorsed by the

Committee of Creditors with a minimum of 66% votisigare.

11. (3) Impact on Creditor Rights and Remedies:
In the event of a debtor default, the Insolvencyl &ankruptcy Code has significantly
broadened the rights and remedies available tatoredparticularly those who are financial
creditors. The automatic moratorium, which prevéimésmisuse of assets, the ability to initiate
insolvency proceedings upon default, and the aredibntrolled framework established by the
Committee of Creditors provide creditors with pofuetools to assert their rights.

In Committee of Creditors of Essar Steel India Lt&atish Kumar Gupt#,the Court affirmed
the primacy of the CoC's commercial decisions, pd#ferential treatment of financial and
operational creditors in resolution plans, and rdadn mandatory timelines to make them
directory in nature.

The Supreme Court of India has acknowledged thstitotional validity and creditor-friendly
nature of the IBC in various important judgmentstie case of Swiss Ribbons Pvt Ltd v.
Union of India®?the Court found that the distinction between fitiahand operational creditors
is based on clear differences that logically conteethe objectives the Code aims to achieve.

The adjudicating body recognized that financialditmrs, having advanced money to the
corporate debtor, have a continuing stake in itgigal and are best positioned to assess the
viability of the business. However, the enhancgtits given to creditors under the IBC have
raised questions about the adequacy of protedioimrrowers and other stakeholders. Critics
have argued that the creditor-in-control framewundy not adequately consider the interests of
operational creditors, employees, and the widen&tic impact of insolvency resolution. The
Supreme Court, while affirming the constitutionaliglity of the Insolvency and Bankruptcy
Code, has also emphasised the need to balanctocnégihts with the objective of protecting
the corporate debtor as a going concern and piogettte interests of other stakeholders.

61 Committee of Creditors of Essar Steel India Ltd ¥isB&Kumar Gupta(2020) 8 SCC 531.
62 Supra notet.
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In Vidarbha Industries Power Ltd v. Axis Bank £tdhe Court held that the adjudicating
authority has discretion under Section 7 and is bmind to mechanically admit a CIRP
application merely because a default is shownpéhicing a degree of protection for the
corporate debtor.

12. Conclusion:

The relationship between creditors and debtors mumagdia's insolvency and bankruptcy
regulations has undergone considerable transfasmateflecting broader changes in financial
markets, legal systems, and economic frameworksophisticated, data-driven approach has
largely taken the place of the traditional modéthwreditors proactively seeking out borrowers
and assessing creditworthiness through algoritlun@dit scoring, replacing the earlier system
defined by personal connections, reputation-baseditcevaluations, and the debtor's active
quest for lending sources. The passage of thevesoy and Bankruptcy Code in 2016 marked
a pivotal moment in this evolution, establishingegulatory structure that prioritizes creditors
and focuses on swift resolutions, maximizing valaed enhancing creditor rights. Many
shortcomings of India's former insolvency framewoduch as prolonged procedures,
inadequate recovery rates, and weak creditor giotes; have been substantially addressed.

The hypothesis that the IBC adequately safeguantts farties stands only partially proven,
while creditor protections have strengthened; shigly finds debtor and operational creditor
safeguards remain insufficient.

The combination of comprehensive moratorium reguiat a time-sensitive resolution process,
and the creditor-led control mechanism throughGbenmittee of Creditors has enhanced the
efficiency of insolvency resolution while strengtimgg the position of creditors. However, this

shift has also introduced new challenges and raggdficant questions about how to justly

treat different types of creditors, find a balabetween protections for debtors and rights for
creditors, and consider the broader social andananimplications of bankruptcy procedures.

While this approach is defended on the groundsusiniess partnerships and risk distribution,
the unequal treatment of financial and operatianatlitors presents potential injustices that
warrant further examination and possible reform.

There are pros and cons to substituting trust-bfisadcing with evaluations based on credit
scores. Credit scoring has improved efficiencyuoed information gaps, and facilitated the
provision of credit; however, it has also raisedaans regarding data accuracy, transparency
in algorithms, and the risk of excluding certaimroaver demographics from financial services.
In today's market, the aggressive promotion of itrgdoducts by financial lenders has
contributed to rising debt levels, highlighting theed for regulatory measures to ensure
responsible lending practices. The research idtes¢rthat the interaction between creditors and
debtors is dynamic and continuously changing inpagase to shifts in the economy,
technological advancements, and regulatory framiesvadXs these changes occur, insolvency

63 Vidarbha Industries Power Ltd v. Axis Bank L(#022) 8 SCC 352.
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and bankruptcy laws must evolve to maintain an tablé balance among the competing
interests of various stakeholders.

Suggestions:

The recommendations outlined aim to enhance théatyy framework governing creditor-
debtor relationships within the insolvency and bapkcy system, based on the in-depth
analysis carried out for this study:

Regulation of Prudent Lending Practices: Considgitie transformation from debtor-seeking-
creditor to creditor-seeking-debtor, there is agent need for comprehensive regulation of
lending practices to stop predatory lending ancessiwe debt. Regulatory authorities should
establish clear norms for responsible lending,uidiclg requirements for creditworthiness

assessment, disclosure of loan terms, and suitatilcredit products for the debtor’s financial

situation.

Transparency in Credit Scoring: Credit informatcmmpanies should be mandated to provide
greater transparency with respect to credit sconmghodologies, enabling borrowers to

understand how their credit scores are calculatedvehat actions they can take to enhance
their creditworthiness. Additionally, mechanisms poompt correction of errors in credit data

should be strengthened, and debtors should haaetiglf recourse when inaccurate information
negatively affects their credit scorés.

Efforts to enhance financial literacy among debgirsuld be bolstered to ensure individuals
and businesses understand the consequences odebtiobligations and can make informed
decisions regarding credit. Additionally, consumpeatection frameworks must be improved to
address unfair lending practices and provide effecemedies for debtors who have suffered
from predatory lending or misrepresentatien.

Enhancing Institutional Framework: The institutibmdrastructure supporting the Insolvency
and Bankruptcy Code, 2016 including the Nationah@any Law Tribunal, the Insolvency and
Bankruptcy Board of India, insolvency professionasd information utilities should be
continually strengthened through adequate fundiagacity building, and the enhancement of
specialized knowledge in insolvency issffes.

Effectiveness and Fairness in Equilibrium: While t€IRP's time-sensitive structure has
enhanced efficiency, it is crucial to ensure thatéughness and fairness are not compromised
for the sake of expediency. The system should upthal necessity for swift resolutions while
allowing enough adaptability to address complaxatibns. Procedures for extending deadlines
in exceptional circumstances need to be clearlynddfand used sparingly.

64 Supra note47.
65Reserve Bank of India, National Strategy For Findrigiucation, 2020, pp. 34-42.
56Insolvency and Bankruptcy Board of India, Annual Ré&@e023, pp. 12-18.
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In light of shifting economic circumstances and ulagpry measures, the creditor-debtor
dynamic under the IBC, 2016, is continuously evadvi The legal framework for credit
recovery and bankruptcy resolution has certaingntstrengthened by the IBC, 2016. To ensure
a proper balance between the rights of lendersptbtections afforded to borrowers, and
broader economic objectives, this framework musitinooe to develop. The suggestions
mentioned earlier are intended to aid the ongodfigement of India’s insolvency legislation,
fostering a more effective, efficient, and fair hnad for addressing financial challenges and
encouraging economic recovery.

The fundamental evolution from debtor-seeking-dmdo creditor-seeking-debtor, combined
with the shift from reputation-based to credit-gedriven lending, requires a corresponding
evolution in the regulatory frameworks to deal witbw vulnerabilities and ensure that the
benefits of increased credit access are not coupitdunacceptable risks of excessive debt
and financial instability. Only through regular essment, stakeholder engagement, and
evidence-based reform can India's insolvency an#rbgatcy law fulfil its promise of providing
timely, fair, and efficient resolution of financidistress while supporting viable economic
growth and development.
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Paradox of Simplification: Statutory Uncertainties and
Regulatory Pauses in the Industrial Relations Code2020

Prof. Rajneesh Kumar Patél

Abstract:

The Code on Industrial Relations, 2020, was enautigd the intent to make industrial life easier bylueing
compliance costs, liberalising resolution mechasissimplifying century-old provisions, and easing process of
doing business; however, reality appears far frora ghoclamation. To this end, the article examinegain
paradoxes of the so-called simplification of promis, which aims to bring together three cornerstootlabour
laws into one streamlined piece of legislation. $tuely evaluates how this transformation of labowd#as created
several statutory uncertainties, administrativesifiérence, and a half-hearted attempt to protectkers’ interests.
It finds irony in the fact that the elimination afchaic procedural burdens has been taken oveehyinhological
instabilities, like confusing definitions, foggyopisions, and the unregulated power of the govermrgeanting
exclusion from the applicability of the code, whithates a juridical vacuum, makes the climate hami¢he arena
of dispute resolution and weakens the collectivgaiaing of workers. The Code brings about a huge pewing
back towards capital and labour by raising the minim standing orders to 300 employees, unhindered
retrenchment, and establishing a mandatory striééce in all industrial establishments. The articlencludes that
although the code is intended to be flexible, theeace of legal certainty leads to a litigatorynzg and
administrative congestion. The study provides arcidea of such statutory uncertainties, advantagedor
practitioners, law teachers, and policymakers tdofw| rather than ignoring the gaps in the impleméiota which
may jeopardise the goal of the code to bring indalsharmony.

Keywords: Industrial Relations, Workers, Industry, Governmé&ase of Doing Business.

Introduction:

Indian labour jurisprudence has long been basegaternalistic protection, an approach that
arose from a post-colonial necessity to proteckens vulnerable to the tenets of a free-market
economy. At the core of this situation, the Indastisputes Act, 1947, has played a crucial
role over decades, developing into a pillar of abicisurance, the ultimate protector of workers'
interests, and a founder of peace by resolvingutiéspefficiently and at the earliest. With the
onset of the Z1century, where the worldwide economy shifted glabalised structure that
perceived these protective layers as regulativéesterol, hard, discontinuous, and detrimental
to industrialisation, and now an ambitious attemgptnodernise that ecosystem, the Indian
Parliament has passed the Code on Industrial Refat2020, as part of a four-code renovation
that was aimed at consolidating 29 central labawsl|

To have a sense of balance in the tripartite miatiip between employers, workers, and the
State, it aims to subsume the Industrial Disputets1®47, the Trade Unions Act, 1926, and the
Industrial Employment (Standing Orders) Act, 194&his swing, the avowed objective is ease
of doing business, aimed at stimulating investnteraugh a simplified compliance system.

1 Professor, Faculty of Law, Banaras Hindu Universijtyaranasi, India, Email: rajneeshk.patell@bhu.ac.in
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However, behind this facade of procedural efficiergeveral structural hitches, legislative
ambiguities, definitional overlaps, and jurisdictad gaps are lurking, which need to be
determined at the earliest, considering the stpassgibility that it may jeopardise the industrial
peace that the 2020 Code is intended to maintain.

To find out the way forward in this respect, thadst dissects statutory glitches through a
comparative analysis of the 1947 regime, and artheds although the idea of consolidation
was noble, the present form of the Code on IncdaldRelations, 2020, is not only deficient in
horizontal integration with other codes, but alsssithe mark to respect the judicial precedents
that have made Indian labour relations stable thestast 78 years.

The Issue of Workers’ Rights:

At the opening of this discussion, one should lrg ekear on the point that the law relating to
industrial relations did not provide any alms ondbauts to the workers, but it offers only a
mechanism for speedy trial and confers some sarbwipensation for retrenchment, lay-off,
and closuré.Unguestionably, the workers bestow their blood #ésh to the industries only
for starvation wages; hence, their rights must k#epted, and industrial disputes must be
resolved speedily. As Justice P. N. Bhagavati paint, the shareholders do contribute capital,
but capital is not sufficient; another equally, indeed more, important factor of production is
workers who contribute their labour and lives ttbacern, making them participants in the very
existence of a concern as opposed to mere finaimsi@stors> Accordingly, the protection of
their rights should be taken as the duty of théeStather than any charity made to them.

The Industrial Disputes Act, 1947, a predecessthefCode on Industrial Relations, 2020, was
aimed at providing the above rights, but scrutihthe 2020 Code shows a significant shift in
the jurisdictional scope of labour rights. Intenegly, the Act of 1947 was understood by the
judicial community, most especially in the revotuiary decision oBangalore Water Supply
and Sewerage BoanA Rajappd, to expand the definition of the term Industry fioe wide-
ranging application of the Act. Still, the 2020 @®kems to be performing a tactical withdrawal
from the earlier objectivewhere the new model of threshold-based governassentially
deregulates the major portion of the industriat@edecause of increased number of workers
to require standing orders and government permmstoretrenchment, from 100 to 300
workers, making it now a dual-tier industrial sagievith workers in small and medium size
units being at the mercy of employers and contracts a replacement for collective statutory
safeguards. The author believes that, undoubtd@hgovernment's intent in doing so is to ease
doing business, but throwing them into the uncdigiticarena of management will make them
legal orphans. A study highlighted that this inseghthreshold for layoffs, retrenchments, and
closures has affected approximately 7.07 per cefgabories in the organised manufacturing

2 Section 70, the Code on Industrial Relations, 2020.

3 National Textile Workers’ Union v P. R. RamakrishpatR 1983 SC 75.
4(1978) 2 SCC 213

5 Section 2 (p), the Code on Industrial Relations 0202



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 14, Issue 11, January 2026
Pageb6 www.journaloflegalstudies.co.in
sector only, apart from which there are significampact on the other sectors concerning the
dilution of worker rights.

While comparing the two enactments, it is also sgagy to focus on the governmental intention
about its application. It seems that the IndusBiaputes Act, 1947, was designed to gradually
cover more industries to ensure industrial peadepaotect workers from the arbitrary actions
of the employers. In this regard, section 25-Kd®plicitly gave power to the government to
apply the strict prior permission retrenchmentstte any industrial establishment, regardless
of whether it meets the threshold of 100 workmemps/ by giving two months' notice.
Similarly, while defining the term industry, no eftion was added, and as a result, the Act was
made applicable to any systematically organisedviaies involving cooperation between
labour and capital that produce goods or servicethe public

Further, in section 25-J, it was also in black aite that the provisions of the chagtshall
have effect notwithstanding anything inconsistdmeréwith contained in any other law,
including standing orders made under the Induditaployment (Standing Orders) Act, 1946.
One should also not overlook that with the amendroef©982, the threshold of the concerned
chapter was lowered to 100 workers from 300, wiclelarly indicates the legislative desire to
make more establishments subject to governmentdtatoin contrast, if one examines the
present legislative intent concerning this issug would find that the Industrial Relations
Code, 2020, has forgotten the interest of the warkend shifted its entire focus on
simplification by raising thresholds again to 30€quiring prior government permission for
retrenchment and for necessary standing ofderkis provision automatically left various
medium and small-sized establishments that wergqurgly covered by the Industrial Disputes
Act, 1947.

Over again, as compared to the 1947 regime, wherethresholds could be changed, if
necessary, now section 101 of the code does nutifptre Central Government to reduce the
threshold under notification, but only to raiselttis provision not only limits the government's
power to bring smaller industries back under th@rppermission net, but also clearly
demonstrates that the government is enthusiasgégampt the industries from the umbrella of
the code, which is undoubtedly a step to hampeimntieeests of workers working in medium
and small-sized industries. Similarly, through fleemalisation of fixed-term contracts in
section 2(0), the code has opened the door foramam to dismiss workers at the end of the
contract duration without the termination beingtesl as retrenchment, and therefore, the code
has ensured that such terminations can be madeuitiotice and compensati®hMore
interestingly, section 96 empowers the appropgaeernment to exempt any new industrial

6 Roy, G.K. & Dubey, A. (2022). "A Note on IndustriRelations Code, 2020." The Indian Journal of Labour
Economics, 65(2).

7 See, Chapter V-B of the Industrial Disputes Act,7.94

8 See section 2 (j) of the Industrial Disputes A@4,1.

9 Supra Note, 6.

10 Section 77 of the Industrial Relations Code, 2020

1 1bid, 2(z h) (iv).
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establishment or class of establishments from arallgrovisions of the code in the public
interest. Further, one more power is added nowuheedefinition of the term industry, clearly
stating that any activity may not be consideredramdustry if the central government notifies
in that regard?

The above innovative changes evidently establiahttie Industrial Relations Code, 2020, is
on a different path, with considerable flexibiliand reflect that even with so-called progressive
legislation, the legal protections guaranteed urter code will not be available to most

industries and industrial establishments.

The Threefold Tragedy of Mixed Definition:

The Industrial Relations Code, 2020, has createetymological and conceptual incongruity
between industry, industrial establishment, andettiafting. As there are differences in legal
implications between these three terms, when ugtedchangeably in the text, they have the
potential to cause a litigation explosion inste&the euphoric impact of compliance that they
were designed to have. The unclear, overlappingd)canfusing definitions of these three may
be considered the trickiest glitch in the IndustiRelations Code, 2020. This structural
ambiguity is not a semantic lapse; it is an immestatutory hitch that may result in a large-
scale jurisdictional scuffle and the evasion ofolablaws through corporate restructuring.
Further, section 2(b) adds more confusion to thénitien concerning the appropriate
government, according to which, the Central Goveminis an authority towards an industrial
establishment or an undertaking that is carriecbprit. Nonetheless, as there is no clear
distinction between establishment and undertakihgre are usually some conflicts as to
whether a particular branch in another State shioelldegulated by the State Government or by
the Central Government.

The term industr}? has been defined as an activity involving coopendbetween workers and
employers, and on the other hand, section 2 (fhetode defines an industrial establishment
or undertaking to be an establishment or an unkiagan which any industry is conducted. It
is a classic statutory tautology; it defines thiaghby mentioning the activity as an industry,
and again it defines the activity by mentioning thimg. These terms were divided into clear
functional areas under the Industrial Disputes 2847. Even at that time, an activity was
known as an industry, but what courts considergaragect or a functional unit was an
undertaking. Making them collapse into one, theecddes not explain whether a vast, one
large, industrial corporation is a single, indwdtestablishment, but rather that each of its
branch offices, like undertakings, merits a sepaeatablishment.

The worst blow of such confusion is experiencedha implementation of the threshold,

because the code requires that an industrial estaint having 300 or more workers should
obtain government permission concerning layoff¢rerechments, or closures, that clearly
means if in that unit if there is less than 300 keos, then they can be retrenched without

12 |bid, Section 2 (p).
13 Section 2(p), Code of Industrial Relations, 2020.



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 14, Issue 11, January 2026

Pageb58 www.journaloflegalstudies.co.in
permission of the government, even in that unitabevity is coming under the purview of
industry. It is also interesting to note that unslection 2 (r), the term industrial establishment
has been defined as a physical structure whereatnds going on, but when it comes to section
77, it narrows down the range of the term, andarplthe term industrial establishment only
in the sense of a factory, mines, and plantatidh& provision itself reflects that permission
before retrenching the workers is necessary onfgdtories, mines, and plantations and not in
other kinds of industrial establishments, eveméytare industries or undertakings. A similar
provision indeed existed in the 1947 Act; the so-called progressive code does not make any
change, so it is clear that an industrial establestit that does not fall under the above category
need not take permission before retrenching thekever even if it engages more than 300
workers.

It is worth mentioning here that in law, there liways an assumption that when the parliament
uses different words, it does not mean the sanmgtAiherefore, the judiciary might have a

hard time determining whether an undertaking, winay be a small unit, is supposed to be
treated like an industrial establishment, which ssan a physical factory or workshop. This

confusion may result in litigation as to whetheeatain business fits the definition. An example

is that when a regulation concerns a safety mattarparticular location, an employer may say
that their more global operations should not beaiatgd by regulations intended for a factory
floor.

This will cause administrative headaches, and a&aiterbecomes a nightmare. A business may
fail to abide by one part of the code, which maesgaaking a license to an undertaking and the
other mandating a report to an industry, withounhdeaware that they are supposed to abide by
both. It also shrinks the authority of the judigidm interpret the law differently. To illustrate,
company that has five functionally integrated waretes with 250 employees each can seek to
treat each unit as a distinct and detachable pibaerk. With the Code, and by capitalising on
the absence of a stringent statutory function&grdlity test, the industry might theoretically
escape the 300-worker test per unit, thus exempgtimgvhole enterprise from the need to have
the government approve of its retrenchment or Istaseding orders.

Itis preferable, therefore, to select one anchumdver to put a section of definitions that is quit
clear, that, amongst other things, undertakingeaamnhto refer to industrial establishments and
industries as defined. It goes without saying thatndustrial Relations Code, 2020, substituted
the semi-flexible and judicially-tested definitiookthe Industrial Disputes Act, 1947, with an
inflexible and baffling statutory definition. Thedislature has equipped a litigation playground
because it has failed to draw a line between tha kentity, i.e., Industry, the physical location,
meaning by an establishment, and the functioning sach as an undertaking. Therefore, it
needs to mark that this trinity of confusion nolyacomplicates the task of compliance, but also
literally undermines the rule of law by renderihg tpplicability of the rights of labour a matter
of corporate organisation decision, not an obligagtatutory guarantee.
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This change in the law literally turns the socidtjce imperative set in the caseAafsociated
Cement Companies LimitedTheir Workmenr; in which the Supreme Court decided that the
Act should be construed in a manner that did nasedhe artificial division of labour. The
Code facilitates cases on severability, placingpomate flexibility above the safety of the
workers, and this facilitated the very mischiefirdustrial atomization that the judiciary had
spent decades trying to overcome. Itis requetitecefore, that there is an urgent need to reform
section 2(r) to make a clear distinction betwees ldgal entity meaning Industry and the
physical unit meaning establishment to avoid tlo#idal division of the businesses to remain
below the threshold.

Tumbling the Extent of the Industry

Historically, the definition of the term industrasibeen the most disputed term during the half
of the regime of the 1947 Act, which was finallgotred with the landmark judgment given by
Mr Justice Krishna lyer iBangalore Water Supply A. Rajappa? In the instant case, through
the triple test, the term Industry was describechmg organised activity practised by co-
operation between an employer and an employee tiswiie production or distribution of
goods or services. Although the above test ankiiguage have been adopted, the Industrial
Relations Code, 2020, explicitly excludes instdo# that involve charitable, social, or
philanthropic services. This puts a case in whitluge industrial establishment, such as a big
charitable hospital or educational institute, icHy an establishment but not an industry under
the Code.

As aresult, its workers are in a factual void; they are employees of an establishment but possibly

not workers in an industry, and therefore they in@genied the right to bring before the court
an industrial dispute under section 2(q). It istiwanentioning that even in the Bangalore Water
Supply judgement, the Apex Court agreed that pykilanthropic activities may be outside of
the coverage of the Act, but using the term soalvity along with the charitable and
philanthropic serves in the exception clause cteateambiguity regarding the interpretation.
As the word social service is wide enough, anyditeterpretation of this term will reduce the
arena of industry. This is not only a hypothesisienby the author, but this trend is reflected in
the recent judgment dhdravadan N. Adhvaryu Pipala Fali ModhvagiaLaxminarayan Dev
Trust® wherein the Supreme Court decided that templesi@ran industry. One should not
forget that during the regime of the 1947 Act, &mginess-like activities run by the temple
were considered an industry.

It is not out of place to add here that, on Margh2026, the Supreme Court, through a nine-
judge bench, revisited the Bangalore Water Supabecwhere the key question was whether
social welfare activity and schemes carried outtlhy government departments or their
instrumentalities should be interpreted as an imgulltimately, the judgment was reserved,

14 AIR 1960 SC 56.
152026 Live Law (S.C.) 102.
16 Civil Appeal No. 7549 of 2011, decided on Janu&yZD26.
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and the question remains unanswered. It is impbttanote that even if the judgment will be
pronounced in future, it will apply to the casdsdibefore the application of this code.

The Dichotomy of Worker and Employee:

The Industrial Relations Code, 2020, uses the temployeé’ in the most liberal possible
meaning, that is to cover anyone who works for \gageperform any skilled, semi-skilled,
unskilled, manual, operational, supervisory, anénewmanagerial or administrative work.
Conversely, the term workéiis defined in such a way as to expressly leavéhmste who work

in a managerial or administrative position and ¢himsa supervisory role who are paid over a
fixed amount. Undoubtedly, the Industrial Relatiodbede, 2020, is purportedly aimed at
updating labour classifications and making thememarrrent, but the reality of the situation
demonstrates the existence of a serious jurisditiglitch. The introduction of the bifurcated
definitions of employee as in section 2(I) and vesrls in section 2(z r) of the code not only
offers a false appearance of expansion but alsersaa gaping hole around labour rights.
Although the terminology of worker seems to be rariand holistic to the general eye, a
statutory analysis reveals a legal contradictiat gémtrap the middle-level employees within a
payroll trap.

This paradox is centred on the salary cap of tipersisory personnel. The classification of
workmen under the defunct Industrial Disputes A&7, was very broad so that most of the
supervisors earning less than 10,000, which wasllysacreased by judicial sympathy, came
under the workmen classification. The Code of 2@#Jeases this to 18,000 per month,
although this is expected to capture inflatiorputs a rather strict statutory wall around the
contemporary workforce. Today, in the economic mmnent, thousands of front-line
managers, top technicians, and administrative eyepk are making over this amount of the
statutory limit. Even though these supervisors arider staff lack true managerial or
administrative authority, they are strictly excldd&éom the definition of a worker. This
exclusion results in a jurisdictional vacuum. Thieldle-level employees will no longer enjoy
the benefits of specialised legal protection thaaracterised 20 century industrial
jurisprudence since they no longer qualify as wrgke

They cannot raise an industrial dispute, they eddible for the prior-permission protections
against retrenchment under section 77, and theylase access to the fast-track, pro-labour
Industrial Tribunals. It also weakens the judigialsticity while interpreting it. In about seventy
eight years, the Supreme Court formulated a domimature test to identify whether a person
was a workman or not, provided that the natureheirtwork was either manual or clerical,
operational, or even supervisory, then they waeed against the winds, even though they were
called manager. Hence, the code disregards the fact that in timteasporary era of flat
corporate structures, a tier one supervisor andagermay be in the same rank and no longer
have an actual right to hire or fire, but rathergaut daily operational duties. This makes these

17 Section 2 (1) of the Industrial Relations Code, 202
18 |bid, section 2(zr).
19 Ananda Bazar Patrika (P) Ltd. v. The Workmen, (3&76CC 248.
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people enter the grey zone; they are too old to be workers and too young to have access to
expensive civil law.

Moving further, in the Industrial Disputes Act, I894he term workman was used under section
2(s), and now, with an objection that this term waale-oriented, the code uses the term
workers, which is gender neutral word. Considerthg nations’ promise towards the
elimination of gender bias, this may be a welcobap,sbut the author believes that changing
only the names and using a gender nutral word carprotect the interests of the women
workers.

It depicts frome tha above discussion that, thgdstienforcement tool of the code, the right to
initiate an industrial dispute is being conferretely to the workers. As a result, when one is
an employee but not a worker, the obligations efahde apply to him or her, but the remedies
are not available. In case such an employee ig firgairly, then this worker cannot approach
the industrial tribunal, but rather he or she nmestort to the grievances of this massive
demographic to the overburdened and expensive @itts. The State has choked the entry
point of labour justice by a strict salary threshahd succeeded in establishing a charter of
exclusion which excludes a crucial piece of theustdal labour force from the specialised
statutory protection of the Industrial Disputes A47.

The Gap in the Collective Bargaining:

The Industrial Relations Code,2020, offers a nexaidf a Negotiating Union under section 14
to ease the process of collective bargaining. Ieecthere are multiple unions in an
establishment, then the one that has a member§lp per cent or above is considered the
Sole Negotiating Union, and if no union attainspet cent of the requirement, a Negotiating
Council will be constituted, consisting of represgives of unions that have at least 20 per cent
support. It is submitted that, as a matter of facindia, most industries are disjointed, and
therefore, 51 per cent may be considered an idfldteeshold that has the effect of
marginalising smaller, craft-specific unions. Thauld also be contended as an ignorance of
the right to freedom of associati#flvecause the code turns a blind eye to minoritygriees

by imposing a one-size-fits-all bargaining agentjol in the past resulted in wildcat strikes
and industrial unrest, what the code is designgutdeent.

The above concern could be understood with thiplsimxample, as in an establishment, there
are five active unions, in which Union A has 40 pent of the membership. Other Unions B,
C, D, and E have 15 percent each, hence, undecdtie, the 51 per cent test of a Sole
Negotiating Union does not pass by any unions dioly the Union A. By this, however, the
fact that Unions B, C, D, and E are all under 2@@et of the necessary number of members to
secure a seat on the Negotiating Council renders theligible to be included at the bargaining
table. As a result, Union A, with 40 per cent & thembership, is the only vocal labour group,
even though there is 100 per cent unionisationok/®i becomes the single occupant of the
Negotiating Council. Even though it represents oaly per cent of the workforce, any

20 Article 19(1)(c) of the Constitution of India, 185
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agreement it signs with the employer will be legaihding on all 100 per cent of the workers,
effectively marginalising the 60 per cent majority.

This system gives rise to another disturbing isslited to trade union membership. As the
employees who fall under the category of workeesgwen a seat at the table, other employees
who are middle-level employees, such as manageatssapervisors, are left in a statutory
vacuum due to their managerial exclusion. The atejaives these employees of collective
bargaining, and they are denied statutory job $gcleaving them vulnerable. These systems
constitute a divided workplace where the factoopfiworkers are vocal in their statutory rights,
whilst the middle management is remote and mutedtifer thing to consider is the extent of
the change since the 1947 Act, which was moredibempermitting multi-party settlements and
provided the minority unions an opportunity to l@afd. That flexibility is replaced in the new
code by cold arithmetic. It establishes a winn&esaall atmosphere, which in effect closes the
door to the union that fails to achieve the matherakthreshold.

It is submitted that silencing such an immense pfthe workforce cannot bring stability, but
rather, most probably, drive marginalised unionsata illegal wildcat strikes and industrial
unrest to ensure they are heard. The 2020 Codtsftba ethos of the right to equafityand

the right to livelihooé by creating a group of non-worker employees wheaehw prospect of
any dispute resolution mechanism. This is a faJlatyhe sense that it is presupposed that no
protection of tribunals is needed by the employ@athout thinking of the kind of power
imbalance that the relationship between the emplaye the employee, compensation, or
position title entails. Therefore, to fix this imbace, the legislature should consider broadening
the definition of a worker so it covers supervisargl middle-level employees, regardless of
how much they earn. Alternatively, they could segt dedicated tribunals for middle
management grievances, to ensure that a job ikdenhanager does not become a tool for
denying the basic right to a fair hearing of emplesy.

Regulation of Strike:

Another controversial glitch of the Industrial Rdas Code, 2020, is that it radically changes
the model of collective bargaining and provisiorr@iedies to quarrels. The sincerity of the
new class of strikes to cover concerted casuakleand the introduction of a universal notice
of 14 days indicate the termination of the consithal ethos of collective bargaining, bordering
on what many critics talk of as nothing less tHade-unionisation of the Indian workforce.
Although the Industrial Disputes Act, 1947, atteetpto reconcile the economic arms of the
strike and the lock-out, the code has constructptbeedural maze to the effect that a legal
strike is a mathematical and temporal impossibility

21 bid, Article 14.

22 |bid, Article 21.

23Industrial Relations Code: An Attack on the RighStoke and to Organise, Workers' Resistance Joutmealll-
India Central Council of Trade Unions, June 2021.
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It is to be noted that section 22 of the Indusimputes Act, 1947, limited the 14 days of prior
notice before a strike to only the public utilitgreices like water, electricity, and transport. At
non-public utility services, employees were techltjcallowed to go on strike without giving
any prior notice if no conciliation was pendingkifey a sweeping tune, section 62 of the code
fails to differentiate public utility and non-publutility services.

It is interesting to note that section 62(1) (a) aoly forbids a strike that occurs during the

pendency of conciliation proceedings, but alsothi@ absence of pendency, it takes place
without notice?* The Conciliation Officer is, however, bound todntene as soon as a notice is
given. Therefore, as conciliation begins immediatelnotice is served, the formal period of

striking will never come into existence. This istrapping statute, where the universal

compulsory notice makes a strike illegal that veagl in the 1947 regime.

Moving further, the Industrial Relations Code, 20p@esents a radical and much-deplored
broadening of the meaning of stritayhich now includes concerted casual leave on gbgtay
half or more of the workers in an industrial est&bhent. It is worth mentioning here that in
the arena of labour jurisprudence, the conceptstial leave used to be a vested right of an
employee for personal exigenci@dn contrast, the code makes the employer decidthen
purpose of the workers by classifying a mass leesva strike. Consequently, when half of the
employees in a plant sign a local emergency, sach cal festival, or to attend a funeral
ceremony of any worker, and request leave, theyhirti@ accused of an illegal strike. This
clause applies to flash strikes, yet it does nfgraf way to draw the line between a legitimate
collective grievance and an accidental mass abseriieh results in the risk of victimisation
of workers and infringement of their right to tdkave.

To clarify the line of reasoning of these anomalieference to the Indian Constitution Socialist
Prism may be given, where, in the casé&afjarat Steel Tubes Limited Gujarat Steel Tube
Mazdoor Sabh&’ Mr Justice Krishna lyer noted that the right tigkst is a key weapon in the
arsenal of collective bargaining, but in moving thever balance to the employer, the 2020
Code makes the weapon unattainable. Likewis®&. Singhv. Union of India® the Apex
Court ruled that though the right to strike is adundamental right, it is a legal right that must
not be deprived without any reason. It is submjttedrefore, that there is an urgent need to
remove the requirement of a universal notice systethdeclaration of mass leave application
from the arena of strike.

Interference with Judicial Awards:
One of the prime anomalies, as far as the rulawfi$ concerned, perhaps, lies in section 47 of
the code, which gives the power to the appropgateernment to remain or make amendments

24 Section 62(1)(d), the Code on Industrial Relati@@20.

25 Section 2(z k), the Code on Industrial Relation®0

26 Standard Vacuum Oil Co. Ltd., Madras v. Gunasekldd. (1954) Il LLJ 656 (Mad)
27/(1980) 2 SCC 593

28 AIR 1990 SC 1.
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in an award of an industrial tribunal in case tbeeggnment feels that the award would impact
the economy of the state or social justice, andytheernment itself is a party in the dispute. It
is interesting to note that there was a similarigion in section 17-A of the Industrial Disputes
Act, 1947, which was, however, famously put to tist inAndhra Bank Officers Association
v. Union of Indig?®and later, in the case ofamil Nadu Magazines. State of Tamil
Nadu®*dwhere the Supreme Court has time and again fouatdile executive cannot exercise
any judicial power over a judicial body. In the easf S.R. Bhagwav. State of Mysoré! the
Supreme Court also held that once a judicial osgju@icial authority, like a labour court or a
tribunal, has reached a final decision and graspedific rights to a party, the executive cannot
use its power to nullify or change that decisioniig so would be a direct interference with
the judicial role and a violation of the constitutal doctrine of the separation of pow&rs.

Thus, the key aspects of these decisions wererith@gle of finality of judgments, which says
that once a judgment is delivered and becomes, fiinateates a vested right for the winning
party®® The government does not just give an order andhsgtythe judgment is no longer in
effect. The Constitution itself separates the pavbetween three wings of the government, and
accordingly, in case the executive were allowedlter the court awards whenever they like,
the judiciary would no longer be independent. Thisot only true in the context of the regular
courts but also in the case of the so-called quastial courts such as labour courts, tribunals,
taxes instance, and land tribunals. It has also bestated in the case lof Re Cauvery Water
Disputes Tribunat* in a different regard, the court held that an exge ordinance could not
be employed to reverse or disregard a judicial wasg@judicial order on the issue of water
sharing.

Despite this obvious judicial interpretation, thimwer is confirmed in the code, which leaves a

legal stalemate whereby a worker may win a suitnsgja public sector undertaking after years

of court battle, only to have the government dectmhave the award implemented because of
economic reasons of its own.

While considering this issue, one should also o@dt that in the 1947 Act, the tribunal, labour
courts and National Industrial Tribunals were ciatd chiefly by the members of the
judiciary, but now the code also added the admratise member along with the judicial
member. This novel form of the industrial tribufads National Industrial Tribun#imay be
taken as either the violation of the second priecgd natural justice or the interference in the
arena of the judiciary.

29(1994) 4 SCC 150.

301995 AIR 264.

31(1995) 6 SCC 16.

32 Article 50, the Constitution of India, 1950.

33 Bhuta, A. (2022) "Imbalancing Act: India's InduatrRelations Code, 2020." The Indian Journal of Labou
Economics, 65(3).

34 AIR 1992 SC 522

35 See section 44 of the Code on Industrial Relatid20.

36 |bid, section 46.
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The Gig Economy Vacuum:

Although the Code on Social Security, 2020, ackeolges the Gig Workers and Platform
Workers to be the subject matter of some socialrétéxs, the Industrial Relations Code, 2020,
is not walking together. It is necessary to clatifat under section 2(z r) of the Industrial
Relations Code, 2020, the definition of the termrkeo remains based on master-servant
relationship model! under which there is the concept of wages, empémgndirection, and
control; consequently, gig and platform workers, like Uber drivers, Zomato partners, and
Myntra delivery boys, are frequently referred taradependent contractors, lacking the basic
rights available to workers. As under the IndubtRelations Code, 2020, they are not
considered workers; they will be unable to constitute a trade union under the code, or to bring

an industrial dispute on account of wrongful detfplaning. It creates a statutory apartheid with
one group of workers having a right to bargain, #ve other, which is the fastest-growing
sector, at the mercy of terms and conditions agdrihms.

It will not be out of place to mention here thatids in the United Kingdo#f and the United
States of Americd have now started acknowledging the status of gickers and giving them
full worker rights. Unfortunately, in India, the @® on Social Security, 2020 offers right of
insurance and accidental claim to them, but atsHree time the Industrial Relations Code,
2020, does not propose such workers a bridge, wiriphies that the booming segment of the
Indian economy is in a statutory dark zone, withway of collective bargaining or securing
against arbitrary dismissal.

The Practicality Gap of the Worker Re-skilling Fund:

The 2020 Code also talks about a Worker Re-skiingd under section 83 for the retrenched
workers, wherein employers are required to paydys'dvages of the workers, into this fund,
who are retrenched. However, this model of fundéngonsidered a statutory half-measure, as
the code does not provide a timeline within whislse funds will be utilised, or in case the
government fails to provide training. It is convimg that the wages paid in 15 days are the bare
minimum only. In the absence of a centralised,ggsibnally administered body as spelt out in
the statute, this fund will be an unspent pooledd money held by the government.

It is requested that this is not enough to havenngful professional retraining in the
contemporary economy. Moreover, the code doespeulify the management of the fund, the
process of conducting the training, or whethentleker can influence the kind of re-skilling
offered. Therefore, in the absence of the dethiésfund will be an inactive tax on retrenchment
instead of an active labour-market instrument.

Strain Between Individual and Industrial Disputes:
The 2020 Code radically alters the way an employi#eeal with a workplace issue compared
to the previous Industrial Disputes Act of 1947eMhole system was constructed previously

37 Dharangadhra Chemical Works Limited. v. State afr&shtral957 SCR 152.
38 Uber BV and others v Aslam and othgf021) UKSC 5.
39 Dynamex Operations West, Inc. v. Superior Cou@al. 5th 903.
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based on the idea of strength in numbers. In caseemployee had any issue, about being
dismissed or his or her salary mishandled, hisotriade union could have officially supported
him or her. This converted an individual grievan® a general industrial difference, taking
the entire burden of the union on that individuahe outset. It was a philosophy based on the
belief that no employee can be forced to bear tinddm of a large corporation by himself.

The 2020 Code reverses it by transforming the m®d¢e be much more individualistic. It
imposes an internal Grievance Redressal Committaay workplace that employs 20 or more
employees and provides them with a narrow time &ah 30 days to solve the problem.
Theoretically, a 30-day limit would appear victarioin terms of efficiency, but as a matter of
fact, it incarcerates the conflict within the watié the company itself. By imposing this
committee as an initial obligatory visit, this lasrtually puts the union out of the loop in these
crucial initial moments. One worker must now siifl a committee of managers to argue their
positions, and from that perspective, this argunoamt be so overwhelming without a union
representative being present with the individuaidél the 1947 Act, a union was able to
employ an immediate collective pressure in the fofmra quick protest or demonstration to
pressure management into hearing a grievance iotiandual.

That instant collective support is no longer anapthowever, because the 2020 Code has now
established a 14-day notice of the strike in argustry. The remaining thing is sterile,
administrative, with the worker detached as anviddal part of the group. It is not a system
that is made to promote justice, but rather a aatechuman resource policy made into law. By
the end of this 30-day internal process, whichasdatory for an employee, the impetus to any
collective action tends to die rapidly, and hereedapacity of the union to defend its members
on a day-to-day basis would be highly compromised.

The Executive Creep on the Sovereignty of the Padiment:

The extent to which the Code of Industrial Reladia?020, relies on subordinate legislation,
i.e., government-established rules rather tharigmaentary law, is one of the most worrying
flaws in the document. Sections 99 and 127 cohfepbwer to determine the conditions to be
observed by the relevant government, be it cewntratate, by mere notifications. This is a
colossal departure from the 1947 Industrial Dispétet, in which basic protections, such as
the meaning of the term continuous service or thareration of the so-called unfair labour
practices, had been directly incorporated intgoduent legislation. The 2020 Code, as it stands
today, has several provisions that specify thatesbmg can happen as may be prescribed, in
effect delegating the heavy workload to be cargatibehind closed doors by the executive.
This development poses a constitutional concersedbus significance as to the doctrine of
non-delegation.

The legislature cannot merely delegate its keytfans to the executive, as seen in the historic
Supreme Court decisidf The Parliament has, in effect, left the debate @mtlusion of the
fundamental pillars of labour legislation to theseutive through the fact that the government

4Oin Re, Delhi Laws Act (1951).
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makes key determinations on matters such as tlevedrof a fixed-term employment or the
precise terms of negotiating with unions througlecesive rule-making. The outcome is a
shifting sands environment for both the workers tiredindustries. The fact that the following
definitions are now buried in the rules and notAbemay mean that with a change in the ruling
party at the state level, there is an immediatetaud of what constitutes a wage or the so-
called supervisory salary limit. This causes aoiliggd terrain in India because such is done by
notification as opposed to discussion in parliamkicteates an opening to a race to the bottom,
in which states may struggle to erode the protastgranted to workers by mere changes in the
rules as a favour to encourage investment, bypasker democratic process entirely that the
1947 Act was meant to ensure.

Concluding Observations:

The Code on Industrial Relations, 2020, which wessgnted as a shining example of the
simplification to promote industrial harmony an@eomic development, in fact, proved to be
a complicated paradox only. Although it managestaown on the sheer amount of paperwork
and merge several statutes, it substitutes thatqu® old-world bureaucracy with a new sort
of terminological instability. The Code has sucaxkdn redefining the parliamentary
sovereignty of the 1947 Act and substituting ithamumerous provisions, which remain to be
prescribed by the executive. The study in this papdicates that the efforts of the code to
personalise the relations of labour considerablgenmine the collective bargaining of the
workforce. It indicates that the Indian workers ar@de powerless by the efforts of the code to
personalise the relations of labour, and the waddas forced to compete in the race to the
bottom.

The policy of introducing compulsory Grievance Rexdial Committees and a rigid 30-day time

period may seem effective in theory, but it aliesatorkers from the safety that the trade union
can provide. The Code, in combination with the endal nature of a 14-day strike notice and

an extension of the definition of a strike to enpass concerted casual leave, practically de-
unionises the workplace. This has very much shiftedbalance towards capital, that is, the

increase in the minimum threshold of standing otd&00 employees and the liberalisation of

the retrenchment regulations. This is no way ttilindeeling of togetherness, but instead it is

a breach of administrative barriers with less stayuassurances and more bureaucracy.

In conclusion, legal ambiguity cannot be what isanteby the ease of doing business. The
Industrial Relations Code, 2020, is expected togoa litigatory frenzy to the courts, which will
have to work out any ambiguities in its provisioasd resolve conflicts arising from
discrepancies between state-level rules, contoamhit it promises to do. To practitioners, law
teachers, and policymakers, the way forward goes beyond acceptance of these gaps; it needs
restoration of legal certainty. To become a realegator of industrial peace, the code needs to
abandon the rule-by-notification approach and gcklta the more balanced approach that
would view labour as not only a cost of doing bas# but as a vital stakeholder in the
economic process of a nation. Devoid of these ctiames, the so-called flexibility, which is
meant to help the industry, is likely to resultlie so-called administrative congestion that can
lead to the standstill of the industry.
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The vision of the Industrial Relations Code, 2028s to free the Indian labour market from
the torch of the mid-20century, the so-called inspector raj. Nonethelassthis discussion
shows, the quest to have a beneficial result mdesf the ease of doing business has led to an
irony of simplification. The legislature has brotigihout procedural brevity at the expense of
substantive legal certainty by compiling 29 lawt® ifour codes. The statutory glitches, such as
the circular definition of what constitutes indystor the procedural straitjacket, are not just
drafting glitches; they represent a radical change that can give an unwanted boost to industrial
unrest by making it difficult to resolve disputésdugh formal mechanisms.

The worst aspect is the trend of de-judicializatidtabour disputes. Giving the executive the
authority to make or leave changes to tribunal dwahreatens the fundamentals of the
constitution as defined by the separation of powdireover, the increase of the threshold to
300 workers in standing orders creates a kind affiegtion-less vacuum in almost 90 per cent
of industrial units in India, which may lead to thebitrary contractualization of permanent
employment.

Accordingly, the Industrial Relations Code pric@s ease of doing business over workers'
welfare and the right to collective bargaining. Tngique is directed at the expansion of hire-
and-fire regimes, restrictions on the right tokstyithe accumulation of executive power, and
the decline of labour protectidilo sum up, it is requested that, in the name of eésloing
business, the basic rights of the workers shoutdbadgnored, as the happiness of any nation
depends upon the happiness of its nation builders.

*§

41 Shyam Sundar, K.R. (2020). "Critiquing the Indu$fRalations Code Bill, 2019." Economic and Politica&kly,
55.




Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 14, Issue |, January 2026
www.journaloflegalstudies.co.in Page 69

Institutionalising Commercial Mediation in India: A Critical
Analysis of the Mediation Act, 2023 and the Emergig Judicial
Framework

Prof. (Dr.) Shivani Goswanti
&
Ms. Shambhawi Tiwar

Abstract:

This paper critically examines the evolution of ceancial mediation in India, focusing on the transfiative impact
of the Mediation Act, 2023, within the broader framoek of the country's dispute resolution systentrades the
development of mediation from judicial initiativggrticularly the introduction of Section 89 of tB@de of Civil
Procedure, 1908, which encouraged courts to refepulies to alternative dispute resolution mechanismsl
Section 12A of the Commercial Courts Act, 2015, whielde pre-institution mediation mandatory for sfiedi
commercial disputes. These developments laid thedfdion for India's first comprehensive mediatiegislation,
marking a significant shift from a litigation-ceitrapproach to a more collaborative and businessitted dispute
resolution framework. The paper analyses the ketufes of the Mediation Act, 2023, including mandgatpre-
litigation mediation, recognition of mediated settient agreements, confidentiality safeguards, boed
procedures, and the establishment of the Media@omincil of India to regulate standards, accredivati and
institutional development. It argues that the Agpresents an important step towards strengthenargneercial
confidence by providing a structured legal framewforkmediation while reducing the burden on couftsevaluate
India's progress, the paper compares the Indianimmfavork with leading international practices, incluglithe
Singapore Convention on Mediation, the institutiosatcess of the Singapore International Mediatiomtt@e
(SIMC), and Turkey's mandatory commercial mediationdel. These comparative perspectives highlight the
importance of robust institutional support, profiesgl mediator training, international enforcealtylj and business
confidence in creating an effective mediation estsy. The paper concludes that although India haslem
substantial legislative and institutional progressnportant challenges remain, including the shoeagf
professionally trained commercial mediators, indstencies in enforcement practices, limited awassnamong
businesses, and the need for greater integratidgaafnology through e-mediation. It recommenddication of the
Singapore Convention, strengthening specialised atiedi institutions, developing rigorous accreditati and
training frameworks, promoting corporate awarenesg] ambracing digital mediation platforms to establindia
as a globally competitive centre for commerciapdi® resolution.

Keywords: Mediation Act,2023, Commercial Dispute, Cross-leorcenforcement, Pre-
Litigation Mediation, Singapore Convention, 2018.

Introduction:
In India, the situation regarding commercial litiga is a result of how the system is organised
rather than a collection of random events. It faa that courts are full of unresolved cases,
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2 Research Scholar of Law, University School of LawdalLegal Studies, Guru Gobind Singh Indraprastha
University (GGSIPU), Dwarka, New Delhi Email: shambha#5416590024 @std.ggsipu.ac.in
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take a long time to reach final decisions and feltow official steps. Due to those factors, the
standard legal process is ineffective for resohdigputes when companies need to know their
legal status quickly.For many businesses, the time that passes istimmgust a problem for
their schedules. By waiting for decisions, comparied that their money is stuck in a fixed
state, their networks for moving goods are brolkemd the public's view of their honesty is
harmed. Additionally, the value of the rights ireithagreements decreases over time. Even if
the legal arguments are powerful and likely to sed; a slow forum makes the help it provides
less useful in practiceAnd when the delays happen, the trust that pelogle in the legal
system to act as a structure that helps busingssesis diminished.

The solution to this problem is that many partiea/thoose commercial mediation to resolve
disagreements because traditional court casesrhbitichion do not satisfy the requirements of
current business activitiést is common for commercial conflicts to requireick results so
that parties can preserve their professional cdiorecand limit their spending. By using this
method, people participate in a process that tefgdus more adaptable to business needs than
a standard legal judgmehfs the legal environment changes, there is a mewérnm India
toward the use of formal systems for alternatispdie resolutiof.

This development has led to the rapid evolutioADR within commercial governance. The
Indian policy is progressively favouring pre-trigéttlements, mediations, and other such
consensual procedures in order to alleviate the@ldruron the judiciary and enhance the
mechanism for resolving disputtADR is compatible with commercial governance siitce
facilitates dispute resolution by enabling it todmaducted confidentially, flexibly, and rapidly
without necessarily compromising the ability to ogatel® Mediation in particular holds great
importance in commercial governance since it da¢snvolve parties ceding control over the
results but rather creating their own solutton.

Commercial mediation is characterised by volunes#) confidentiality, and facilitation. In this
resolution system, there is a third party who héhesother parties to reach a solution which is
agreeable to all partiésUnlike arbitration and litigation, which are madecision-oriented,
mediation involves facilitatiof® Its essential elements include voluntariness, idenfiality,
flexibility, quickness, and the capacity to offesstomised solutions better suited to commercial

3 Govt. of India, Ministry of Law & Justice, The $teof Indian Judiciary (2023).

4 World Bank Blogs. Resolving Disputes, Avoiding Latepn in India,
https://blogs.worldbank.org/en/governance/resohdigputes-avoiding-litigation-india.

5 The Mediation Act, No.32 of 2023.

6 1bid.

7 UNCITRAL, International Commercial Mediation

8 Supra note5.

9 Commercial Courts Act, Act No. 4 of 2015.

10 NALSA, Mediation, https://nalsa.gov.in/mediation

11 UNCITRAL, Notes on Mediation (2021), https://uncitua.org/en/texts/mediation (last visited 28 Af2@26).
12 Supra note5.

13 Supra note5.
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relations.** This makes business mediation highly effective fesolving conflicts in
commercial dealings, such as supply agreementd,Jjentures, service agreements, and cross-
border business relationshifjs.

The development of institutional mediation acrdesdlobe proves that mediation is not only a
reform process in India but also marks a broadit ishthe international commercial dispute
resolution system. UNCITRAL's mediation framewaslkich as the Notes on Mediation of 2021,
illustrates how mediation has been recognised nate@nally as a method that requires
formality, predictability, and institutionalisatidn be effectivé® The Singapore Convention on
Mediation was another step towards the evolutionn@diation into an organised and
enforceable method of dispute resolutton.

The economic justification for mediation is cldatowers transaction costs, speeds up dispute
resolution, and minimises the cost of lost oppadtiem due to conflicttdCompanies not only
reduce their legal representation costs but aksio dosts of managerial attention, reputational
damage, and business plan interruptith$he legal justification is no less compelling.
Mediation promotes access to justice through itgkér, less formal, and more flexible means
of reaching an agreement, as well as through fisiezit use of court resources where
adjudication is necessar)Thus, commercial mediation advances both private jaublic
interests’!

The research issue posed by this paper is whétberse of mediation for commercial disputes
in India has been institutionalised as a viablehmmatsm for resolving disputes, or whether it
continues to take a back seat to litigation andtratibn as dispute-resolution tools. This is
important since it is not just the existence ofdkgion that determines whether mediation will
work but also the nature of its institutionalisati@as well as mediators' skills and the attitudes
and confidence of those involved in the disputee fésearch objectives of this paper are thus
to identify the problems with commercial litigatiodiscuss the emergence of mediation in
commercial governance, explain the fundamentabates of commercial mediation, and place
India in the context of global trends in mediation.

The scope of this paper has been intentionallyicestl to laying down the theoretical and
contextual basis of commercial mediation in Indteom a methodological perspective, the
paper follows a doctrinal and analytical approatawing on comparative and policy-based
literature. The paper has used legislation, aitive literature, international treaties, and

14 Supra notel 1.

15 United Nations Convention on International Setdatm Agreements resulting from Mediation,
https://www.singaporeconvention.org/convention/text

16 Supra note11.

17 Supra note3.

18 Supra note5.

19 Supra notell.

20 Supra note5.

21 Supra notel 5.
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academic research literature to build a critiquéhefsignificance of commercial mediation in
India.

From Judicial Experimentation to Legislative Status

In this chapter, the development of mediation dlidrwill be traced historically and juridically
from its inception as a court-annexed process agidlative mediation initiatives, through its
emergence as an established institution withirfrdmaework of dispute resolution, even before
the Mediation Act, 2023. This analysis will expldrew the judicial process, through judicial
rulings and innovations, as well as law-making tgto statutory developments and Law
Commission recommendations, led to the institufisation of mediation in Indi&

Early Historical Roots and Hybrid Alternative Dispute Resolution Mechanisms:

The idea of mediation was not foreign to Indian jurisprudence; rather, it had been practised
alongside formal adjudication in India's judicigbtem for some time, in the form of panchayat-
and Lok Adalat-based dispute resoluttéithe first statutory scheme for mediation in India
came into existence with the enactment of the L&gakices Authorities Act, 1987, which
encouraged amicable dispute resolution throughAaddats and pre-trial conciliatici This
served as the foundation for future experimentd witediation within the framework of
litigation.

Over time, the National Legal Services AuthoritfB8\LSAS), along with other legal service
providers, started referring cases to dispute wéisol mechanisms like mediation on an
informal basis without a specific statute for guide?® These consensual procedures lacked
formality and operated in parallel to litigatiorytithey showed that the Indian judiciary and
policymakers were receptive to experimenting witbraative methods of dispute resolutfén.

Section 89 of the Code of Civil Procedure,1908:

Section 89 of the Code of Civil Procedure, 1908 er@acted to promote the settlement of civil
disputes through methods other than conventionait qnoceedings whenever an amicable
resolution is possible. The provision encouragestsdo refer appropriate cases to alternative
dispute resolution (ADR) mechanisms, including ragdn, arbitration, conciliation, Lok
Adalats, and judicial settlement. Its purpose isitike the justice delivery system more efficient
by reducing delays, lowering litigation costs, éindting unnecessary adversarial proceedings.
At the same time, it gives parties greater corivelr the outcome of their disputes, encourages

22 Supra notell.

23 Legal Services Authorities Act, N0.39 of 1987.

24 See generally NALSA, Pre-Institution Mediation @ommercial matters, https:/nalsa.gov.in/mediatishich
describes the growth of mediation and ADR centreteuthe 1987 act.

25 Government of India, Ministry of Law & Justice:nAual report (2022-23 statistics), available at
https://cdnbbsr.s3waas.gov.in/s380537a945c7aaaft88tie99b5d8f/uploads/2024/07/202407041095928324.pd
Pageno. 236.

26 Law Commission of India, Report No.129- Urban Litigp-Mediation as an alternative to Adjudicationadable

at https://cdnbbsr.s3waas.gov.in/s3ca0daec69b5attwBR1895726dbdf/uploads/2022/08/2022080882-1.pdf
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cooperative problem-solving, and helps preserveqgmal and commercial relationships while
ensuring timely and effective access to justice.

By the application of Section 89 of the Civil Prdoaee Code (Amendment) Act, 1999, effective
from 2002, mediation in India began to be considene institution in its own righ. Under
Section 89, there was a provision to establishrradbjudicial framework whereby courts were
authorised to refer pending civil cases to altéveadlispute resolution mechanisms, such as
mediation, arbitration, and conciliation, upon dtiteg factors conducive to a settlemé&thit. is
noteworthy that the term “mediation” in Section@®arly indicates that it is an intrinsic part
of the legislative approach to resolving disputedar the CPC°

According to Section 89, there was an in-courtetafjowed by an out-of-court stage, and it
was provided that, upon a reference being madeettiation, the court should either render a
proper judgment in accordance with the settlemeathied or resume the ordinary trial in the
event of no settlemerif. The scheme of referral and return made mediagiqorocedure
embedded in the judicial process while presernvisganfidentiality and voluntary natutelt

is thus evident that the provision started to disfabmediation as a routine step in civil
litigation 32

Judicial Foundation Case:Salem Advocate Bar Association v. Union of India:

The interpretative framework of Section 89 itsel§lbeen determined by the Supreme Court in
Salem Advocate Bar Association, Tamil Nadu v. Uamibindia where the Court upheld the
constitutionality of the Civil Procedure Code (Andement) Act, 1999, which included the
addition of Section 89, against all constitutioaatl procedural challeng&sThe Court made

it clear that the amendment had been enacted ititefgecthe prompt disposal of civil suits and
to alleviate the workload of courts, and that SBc89 was an improvement to enable courts to
consider the option of settlement through ABR.

In the Salem Advocate Bar Association casether, the Court held that the methods of givin
effect to Section 89, which could include layingwaiorules for doing so and accrediting
mediators, would be left open to the Court andBkecutive under their rule-making powers
under the CP& It is in this context that the High Courts havebeble in the past years to
enact mediation/ADR rules, constitute mediationti@@nand evolve case management practices,

21 Akshaya K, VIA  Mediation Centre, Origin  and Powersof Lok  Adalat,
https://viamediationcentre.org/readnews/MjM5/Origimd-Powers-of-Lok-Adalat.

28 The Code of Civil Procedure, No.5 of 1908, S.89.

29 |bid, S.89 (1)-(2)

30The Code of Civil Procedure, No.5 of 1908, S.89(d).

31 |bid.

32.5.89(2)

33 (2005) 6 SCC 344.

34 |bid.

35 1bid.
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thus placing mediation firmly in the mainstreamlitfation 2 This is therefore the landmark
case in the institutionalisation of mediation ie thdian courts.

Clarifying the role of Mediation: Afcons Infrastructure Ltd. v. Cherian Varkey Conasiction

Co:

Further development of the concept of mediatica @@mmercial dispute resolution setting was
achieved in Afcons Infrastructure Ltd. v. Cheriaarkéy Construction Co., in which the Court
described the kinds of disputes that are espeacialirsuited to alternative dispute resolution
procedures, including mediati6hSome of those included: commercial disputes, actugl
disputes, partnership disputes, disputes betwegrogars and employees, tortious disputes,
and consumer disputes, all characterised by businglationship or time sensitivity in
commercial term&

As regards the Afcons case, the Supreme Courtigigbd that mediation allows disputing
parties to make their own decisions, preservespeais of maintaining pre-existing business
relations, and saves parties from a full-blownltrdgthout leaving out court supervision
entirely.3 Moreover, the Court held that, despite mediatiming non-adjudicatory, the
procedure cannot be considered merely an “interlude” between litigation; if the mediation
process fails, the Court will continue to consither case, regulating the ADR procedttr€he
mentioned decision, therefore, helped strengthenpttsition of mediation as a legitimate,
recurrent, and administratively manageable suppi¢reelitigation in a commercial dispute
resolution environmerit.

Role of Law Commission and ADR Committees:

Alongside the judicial efforts to reform its jurisgglence, the Law Commission of India and
other expert commissions have been instrumentatnicouraging the State to adopt an
institutional approach to ADR and mediatiBrizrom the very outset, the Commission’s first
recommendations, contained in Report No. 129,dtitldrban Litigation Mediation as an
Alternative to Adjudication’ (1988), presented nadidin as a potential means to avoid lengthy
court litigation, albeit in an advisory capacitydanith a degree of experimentatitif-urther
studies conducted by the Commission, most notdidy286th Report on Amendments to the
Arbitration and Conciliation Act, 1996 (2014), eiated time and again that mediation and
conciliation could help reduce the burden of casesurt*

36 |bid, 365-366.

37(2010) 8 SCC24.

38 |bid at 35-36.

39bid at 37-39

40bid at 40.

41 Naman Gowda & lIbban Javed, Afcons Infrastructamel Ors. v. Cherian Varkey Construction and Ors.,An
overview of the Implications of the case, httpst/éanliu.ac.in/2022/08/03/afcons-infrastructure-ams-v-cherian-
varkey-construction-and-ors-an-overview-of-the-iioglions-of-the-case/

42 Law Commission of India, 246Report- Amendments to the Arbitration and ConcitiatiAct, 1996 (2014),
https://cdnbbsr.s3waas.gov.in/s3ca0daec69b5ad c8BMB95726dbdf/uploads/2022/08/2022081615.pdf
43Supra note24.

44 Supra note40.
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These reports, together with the efforts of the hHigvel Committee to Review the
Institutionalisation of Arbitration Mechanism india (2017), led the lawmakers to include
clauses based on mediation within statutes likeCthpanies Act, 2013, the Insolvency and
Bankruptcy Code, 2016, and the Commercial CourtsZ&15, which have provisions for pre-
institution or mandatory mediation for some kindscommercial dispute® This gradual
recognition through legislation signalled a mowairvoluntary experimentation to institutional
conditioning for court access, setting the stagetfe completely independent Mediation Act,
20234

Court- Annexed Mediation Movement and Infrastructure:

The doctrinal base of Section 89, judicial pron@ments by the Supreme Court, and the Law
Commission’s policy-narrative became instrumenmtagawning a mediation movement across
India. High Courts, State Legal Services Authositiand district courts started setting up
mediation centres, hiring qualified mediators, amcbrporating mediation within their case
management procedur&sin line with the Legal Services Authorities Adt987, NALSA
assumed a significant role in the creation of mteahiafacilities, coordination of mediation
training programs, and oversight of ADR centres aredliation cell$? Statistics from public
law reveal that the number of ADR centres and thentty of cases mediated witnessed steady
growth from the mid-2010s onwards, signalling tmaediation had become an integral
institution rather than a mere trial.

Under this paradigm, dispute-specific commercialdiaigon was instituted through the
Commercial Courts (Pre-Institution Mediation andl®ment) Rules, 2018, which enforced the
requirement under the Commercial Courts Act, 20l&t tpre-institutional mediation be
compulsory for all commercial disputes exceedisgecified pecuniary limit, to be undertaken
by Legal Services Institutiorf8In this sense, this regime marks the apex of ubeial and
legislative trend, wherein mediation had becomerapulsory and institutionalised process at
least in the area of commercial litigatith.

During this period, there was a clear trend towandouraging the judiciary to resort to
mediation, as evidenced by statements from FullcBes and Divisions of various courts.
Orders for mediation were frequently passed wilthcas on the voluntary nature of mediation
and its confidentiality, and an acceptance of #gtéesnent agreement under Section 89 as being
grounds for a decree, so long as it adhered tegal guidelines?! Practice Directions and SOPs
were laid down by various High Courts.

45 Companies Act, No.18 of 2013, S.230-232 (Compromigkarrangement entries increasingly mediated)
46 Supra note5.

47 Commercial Courts (Pre-Institution Mediation andtl8etent) Rules,2018.

48 Supra note23.

49 Supra note45.

50 Supra note22.

51 Supra note31.
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When the Mediation Act, 2023, was enacted, therge avavealth of procedural and doctrinal
jurisprudence developed throu§lalem Advocate Bar Association casions Infrastructure
case, Krishna Murthi casend other lower court cases, which influencedsthtute’s structure
on the assumption that mediation would remain & piathe larger judicial structure. This
development was achieved through the process migichnovation, followed by specific case
rulings, and finally culminated in legislative etrment of the concept due to decades of
experimentation by courts and policies.

The Mediation Act,2023: Structural Framework, Commecial Implications, and
Regulatory Challenges:

The Mediation Act, 2023, is the first law to comipeasively define mediation in India at the
statutory level. It is a complete Code on its oamg one of its purposes is to "promote and
facilitate mediation, especially institutional mation, for the resolution of disputes,
commercial or otherwise, " and at the same timeAlft also encourages community and online
mediation??

Being a statute-centric chapter, this part examthesstructural framework of the Act, its
commercial effects, and the regulatory and dodtigsaes it poses without a detailed discussion
of the evolving judicial framework, which is thepio of the next chapté?f.The paper outlines
the legislative structure, the extent, and therdjzancies and difficulties which are part of the
institutional rule-making exercise of the &¢t.

Objectives and Legislative Intent:

The Preamble and Section 1(3) of the Mediation 2083 state that the legislation aims to
provide "a legal framework for the conduct of méidia both within and outside the court" and
to promote institutional, community, and online ria¢idn > Further, Section 1(3) specifies that
the Act is "intended to support and strengtheme. ¢fforts towards" mediation in India,
signalling a complete departure from the law be023, where mediation was subject to the
courts' discretion and seen as a mere afterthoAghbng the goals of the legislation are to
enhance people's access to justice, reduce théogaekd establish a healthy environment for
mediation service providers, mediators, and mediatgtlement agreements, particularly in
commercial contexts. The legislative intent asaetfid in the Statement of Objects and Reasons
is to empower mediation as the first choice of dispresolution mechanism, particularly for
commercial disputes and to bring India at par wiiternational developments like the
Singapore Convention on Mediation (20#8)in that respect, the Act is certainly not a
procedural-adjunct statute but a governance-owmeframework intending to overhaul how
parties litigate, negotiate and contract in Indi@smercial-dispute environmetit.

52 Supra note5.

53 Mediation Act, No0.32 of 2023, Preamble.

54 Mediation Act, No0.32 of 2023, Statement of Objextsl Reasons, para. 1.
55 Mediation Act, No.32 of 2023, S. 1(3).

56 Supra notel 3.

57 Supra note9.
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Scope and Applicability of Commercial Mediation:

The main focus of the Act is outlined in Chapte("Application™), which states that the law
applies to mediation and conciliation proceedingghiw India and certain cross-border
mediations where at least one party is residentrporated or operating in IndiaSection 2
specifies that the law does not apply to some plybtegulated disputes, such as those which
are entirely governed by the Legal Services AutlesriAct, 1987(Lok Adalat system), unless
the parties have, as a matter of choice, decidetettiate under the 2023 |&Mn the case of
commercial mediation, this leads to two parallesteyns: the Mediation Act, 2023, runs
together with the Commercial Courts (Pre-InstitatMediation and Settlement) Rules, 2018
Commercial Courts Act, 2015, resulting in sometimmgerlapping or complementary
obligations®®

On this issue, the law intends to include "comnadisputes” in a general sense, that is, those
that spring from contracts, investments, supplyarsgements and other commercial
relationships, as well as "civil disputes" whichtfes can mediate if they so wishThanks to

the Act's modular design, features such as chditmag time-limits, and procedural formats,
the structure is, in principle, exportable to fatsector-specific regimes, even though, at this
point, the statute itself has not systematicallypedded such special-purpose mediation
labels®?

Pre-Litigation Mediation Framework:

Section 5, "Pre-litigation mediation, " is a keyyision of the Act. It converts the previous
court practice of pre-institution settlement intdegal requirement for certain commercial
disputes®®Section 5(1) states that parties can take livelifgation mediation in civil or
commercial disputes even if they do not have a atiedi agreement, but they must do it in line
with the Act®* However, for commercial disputes of certain vathe,law refers to Section 12A
of the Commercial Courts Act, 2015, which requipes-institution mediation for commercial
suits exceeding a certain pecuniary limit and sodiation is to be conducted by Legal
Services Authorities or recognised mediation ingtins®®

The statute mandates that pre-litigation mediasioould be facilitated by a mediator who is
either registered with the newly created MediatiGouncil of India, empanelled by a
court-annexed mediation centre, empanelled by ahodty under the Legal Services
Authorities Act, 1987, or empanelled by a recognisediation service providét On the one

hand, the multi-tiered panel-structure of the laffers pre-litigation mediation enhanced

58 Mediation Act, N0.32 of 2023, Section 2.

59 Mediation Act, N0.32 of 2023, Section 26.

60 Commercial Courts Act, No. 4 of 2015, S.12A.
61Supra notes3.

62 Mediation Act, No.32 of 2023, S.40.

63 Mediation Act, no.32 of 2023, S. 5

641d., Section 5(1).

691d., Section 5(1) proviso.

66 Mediation Act, No. 32 of 2023, S.5(3)-S.5(5).
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institutional stature. On the other hand, it madl¢o inter-institutional coordination problems
and a risk of forum shopping across different retigns and empanelmerfts.

Enforceability of Mediated Settlement Agreements:

The enforceability regime gets its foundation fr8ection 27, titled 'Enforcement of mediated
settlement agreement, ' which states that a meldsatitlement agreement that complies with
the requisites of the Act may be enforced as atamaree or, in suitable cases, as an arbitral
award, depending on the parties' preference andyfee of the main dispufé.So, the law
clearly makes enforcement of mediation dependerthenwell -known judicial and arbitral
modes and, thus, does not require setting up ytow enforcement category but, at the same
time, it increases the firmness of mediation outesonsiderabl$?

Besides, the Act is equipped with Section 28, 'féhge to mediated settlement agreement, '
which allows very limited judicial intervention i mediated settlement on the basis of fraud,
coercion, undue influence, or a breach of publigpand which is in tune with the Arbitration
and Conciliation Act, 1996's method of very limitexview of consensual dispute-resolution
outcomes? Legal scholars have remarked that, although thiEngement guarantees prima-
facie bindingness, it does keep ongoing issuestatmu Indian courts will construe 'public
policy' and 'coercion’ in the sphere of mediatedmmmises, particularly where parties are not
on an equal footing in terms of bargaining power.

Confidentiality and Procedural Safeguards:

Section 22, entitled "Confidentiality,” makes iteat that any detail, communication, or
declaration made in the course of mediation isidential and should not be disclosed unless
required by law or the parties reach a consensdsstiose it'? Section 23 takes the matter a
step further by stating that a mediation-relatethimmnication is not admissible as evidence in
court, except in certain cases such as fraud, mahsonduct, or threats of harSuch clauses
are akin to the Singapore Convention's confiddtytialles and aim to encourage frankness and
confidence in mediation discussiofis.

However, to-date, the legislated privilege-excaptectheme has been critically reviewed
because it is argued that the exceptions underoBe23 might be given a wide interpretation

67 Key Provisions of the Mediation Act,2023Saakshya Law, (last visited 4 April,2026)
https://www.saakshyalaw.com/post/key-provisiongha-mediation-act-2023

68 The Mediation Act, No.32 of 2023, S.27.

69 Enforceability of Mediated Settlement Agreementsliridia, Law Senate, (last visited 5 April, 2026)
https://www.lawsenate.com/publications/articlestiEoéability Of Mediated_Settlement_Agreements_ididp

df

70 Mediation Act, No.32 of 2023, Section 28.

1 Dr. V. Balachandrariylediation Act and Rules: Understanding Finer Nuané&gs ICSI Journal for Governance
professionals,58(2024).

72The Mediation Act, No.32 of 2023, Section 22.

73 The Mediation Act, No.32 of 2023, S.23.

74 Supra note9.
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and so the very "safe space" the lawmakers inteedeiate could be jeopardis@dt has been
pointed out by the writers that the Act still does achieve full consistency in its confidentiality
regime with similar provisions in the Indian EvidenAct, 1872, Arbitration and Conciliation
Act 1996, and Information Technology Act, 2000, mngkit possible for doctrinal and
constitutional tension to arise in cross-jurisdinl enforcement and appellate reviéw.

Online mediation and Institutional Mediation:

Section 30, "Online mediation, " stands out as ohé&e most visionary parts of the Act,
recognizing the potential of mediation through @iplatforms and stating that such virtual
mediations must be "technically secure, confidéntdad accessible’’ The section, when
considered alongside the overall institutional-gae&ce structure under Chapter IX
"Mediation Council of India", indicates legislativallingness to consider online mediation as
a regular, mainstream medium instead of a rareakeshift on€® The Act, thus, lends itself
to the UNCITRAL Notes on Online Dispute Resolutiand the Singapore Convention's
recognition of electronic mediation and settlenmarsthanismg®

One can see the statute's spotlight on institutimeaiation most in the assignment of tasks to
the Mediation Council of India (Sections 31-40)¢ls&as registering and regulating mediation
service providers, setting up mediator standardd, @reparing model rules and codes of
conduct® These provisions aim to establish mediation agstem, a quality-controlled
institutional framework rather than a practice tigb a loose network of centres. Sitill, the Act's
rulemaking framework remains fairly bare-bones;@oeincil is given ample regulatory power
but lacks a definite statutory hierarchy or meahnaogountability, raising concerns regarding
transparency and administrative [&w.

Role of the Mediation Council of India:

The Mediation Council of India (MCI) representsignfficant transformation in Indian legal
philosophy by promoting dialogue and mutual agregnas preferred methods of resolving
disputes instead of relying solely on adversar@irt proceedings. It reflects constitutional
ideals such as equal access to justice, fairneks)tary participation, and respect for individual
decision-making. Under the Mediation Act, 2023, @euncil is entrusted with developing
professional standards for mediators, recognisiediation institutions, and ensuring ethical
and transparent practices. From a jurisprudenteabpective, the MCIl advances a more
collaborative model of justice in which disputingrfies play a central role in reaching solutions.

7> Nupur Jain,Confidentiality of Mediation: Legal Limits and EthicDilemmas,LinkedIn, (4 January 2026),
https://www.linkedin.com/pulse/confidentiality-medtibn-legal-limits-ethical-dilemmas-nupur-jain-fiju

76 Arbitration and Conciliation Act, No.26 of 1996.

7 The Mediation Act, N0.32 of 2023, Section 30.

8 The Mediation Act, No. 32 of 2023, Section 31.

7 UNCITRAL, Technical Notes on Online Dispute Resainti Sixth Committee, UN DOC.(A/71/507) (13
December,2016), https://uncitral.un.org/sites/default/files/media-
documents/uncitral/en/v1700382_english_technicabsian_odr.pdf

80 The Mediation Act. No. 32 of 2023, Section 31-40.
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By fostering professionalism, consistency, and igubust, the Council contributes to the
development of a reliable and efficient commermiabiation framework in India.

The Mediation Council of India is constituted un@ection 31 as a statutory body to primarily
focus on "institutionalising the practice of medatin the country and determining the criteria
for recognition of mediation service providét8esides the Council's membership (Section
32), its tasks, including mediator accreditatiod &armulation of standard mediation rules, are
mostly entrusted to administrative orders and mdkrregulations rather than being
comprehensively set out in the law its€lSuch a delegation approach allows for variatian bu
also makes the law's aims dependent on the speedeaisions of the newly formed Council
as it prepares for full-fledged functioning.

While the Mediation Council has been credited figr éfforts in setting uniform national
standards for mediator training, selection, andcatfconduct as an indispensable element of
the mediator profession's developm@&rthe critics point out that the Act still fails liok the
Council's standards at the highest level with sespecific requirements (like insolvency,
construction, financial services, or internationedde). As a result, the one-size-fits-all
mediation model may not fit well with diverse comwial-dispute ecosystends.

From a critical legal standpoint, the Mediation R6R23 has several issues about over-
regulation and bureaucratic formalisation. Theiacteases the number of regulatory actors.
High Courts, State Legal Services authorities,Megliation Council, and various mediation
service providers, whose roles are not always aeamugh to avoid overlap or regulatory
arbitrage®® The compulsory pre-litigation mediation process dommercial disputes, along
with a very detailed and lengthy list of procedwadl institutional layers, is the factor that most
probably will increase the time and money spenthenprocess and create the delay for the
parties that really prefer adjudication or arbitmat subject to the courts' discretion and seen as
a mere afterthought.

The act also suffers from a few implementation aulies. Take, for instance, the term
“mediated settlement agreement” under section I8¢twis quite a wide definition but does
not offer the exact criteria for the form, subs@nand authentication, causing room for
differences in interpretations in various courtd aactor$® Similarly, the cross-reference setup
between théediation Act,2022&nd theCommercial Courts Act,2018pes not necessarily fix

82 Supra note75.

83 Supra note76.

84Supra notes9.

8  Himanshu Soni, Mediation in India after the Mediation Act,2023 (1 April,2026),
https://doi.org/10.5281/zenod0.19370738
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88 The Mediation Act, No.32 of 2023, S.19.



Journal of Legal Studies, International Refereed ReReviewed Journal

ISSN 2321-1059, Vol. 14, Issue |, January 2026

www.journaloflegalstudies.co.in Page 81
clashes of timing, forum-selection, or cost-allomat particularly in cases where multiple
statutes and rules run simultaneo@ély.

Another area of criticism concerns the absencectios-specific mediation mechanisms. The
Act has been drafted in such a way that it fornmsegliation code in general, and it does not
provide mediation tracks for disputes relatinghte Insolvency and Bankruptcy Code, 2016 or
those involving securities law or cross-border Imsocy. ® Although special-purpose
mediation systems are available elsewhere, thi®seeutrality in the legislation might be
because of its simplicity, but it will not fulfihe logic of administration and businéss.

Finally, questions of enforceability and institutadisation persist. While Section 27 ensures
strong enforcement measures, the effectiveneseohediated agreements would be subject to
how efficient and predictable Indian courts turrt twmbe, given that their limitations have
hitherto frustrated the resolution of alternativispdte proceeding®. Moreover, while the
Mediation Act is premised on the Mediation Couraild other local institutions as key
mediators of the mediation ecosystem, it falls shbintegrating the latter with the vision of
case management in an e-court similar to thateofxhiform Civil Procedure Code (UCPE&).

Mandatory Pre-Institution Mediation and the Emerging Judicial Framework in
Commercial Disputes:

In this chapter, | examine the developing jurisgnuze of mandatory pre-institution mediation
in commercial disputes, with an emphasis on the-@oactment and judicial enforcement of
Section 12A of the Commercial Courts Act, 201%he discussion is entirely limited to judicial
and procedural aspects, which involve the integpiat of the “mandatory” nature of Section
12A, the judicial facilitation of voluntary disputgettlement processes, and the conceptual
conflict involved in the dichotomy of mediation-ashtion and mandatory pre-institution
mediation as provided by statdteds far as the section-specific legislative dessgroncerned,

it has been analysed in the previous chapter aréftire will not be discussed again h&re.

Concept of Mandatory Pre-Institution Mediation

Mandatory pre-institution mediation is a statut@guirement that compels parties to undertake
mediation before instituting a commercial suit, eséwv certain circumstances (for example,
where the party requires urgent interim reli€fSuch a regime is different from merely

89 Supra notes8.

9 Insolvency and Bankruptcy Code, No.31 of 2016.
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92 The Mediation Act, N0.32 of 2023, Section 27.

93 Shanker LalResolving Disputes, Avoiding Litigation in Indjorld Bank Blogs, (last visited 5 April 2026),
https://blogs.worldbank.org/en/governance/resohdigputes-avoiding-litigation-india

94 Commercial Court Act, Act No.4 of 2016, Section-1&4plains Pre-Institution Mediation and Settlement.

9 Patil Automation Pvt. Ltd. & Ors. v. Rakheja EnginePvt. Ltd., (2022)0 SCC 1, 10-12.
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encouraging mediation or referring pending suitl@d&R under Section 89 of the Code of Civil
Procedure, 1908; it changes the gate-keeping function of the plaint-stage its¥If.

In 2018, Section 12A was introduced in The Comna¢r€ourts, Commercial Division and
Commercial Appellate Division of High Courts Ac)15 to stipulate that no suit of a specified
value can be filed unless the plaintiff first undé&es pre-institution mediation in accordance
with the Commercial Courts (Pre-Institution Mediatiand Settlement) Rules, 2018 and the
Mediation Act, 2023° The Supreme Court has read the statutory langpagggularly the use

of the word “shall,” as conferring a mandatory, fthscretionary quality on the pre-institution
mediation requirement?

This has been judicially placed in the broader cbje of decongesting commercial courts,
better access to justice and placing India in Vi the global trend of court-annexed, pre-
litigation ADR. The Court has repeatedly held ttieg compliance with Section 12A is not a
mere “procedural formality” but a substantive caiodi precedent to the valid institution of a
commercial suit of the specified valtfé.

Section 12 A of the Commercial Courts Act, 2015:

Section 12A provides that in the case of commestia$ of a specified value, the plaintiff shall,
before filing the suit, undergo a pre-institutiorediation process through Legal Services
Institutions or other mediation bodies recognisgdhe Central Government, and the suit shall
be barred unless this step is tak®The provision limits the bar only where the pléfris
seeking urgent interim relief, and the court magrhthe suit without prior mediation where
such relief is “necessary” to prevent irreparah|ary.1%

The Commercial Courts (Ptastitution Mediation and Settlement) Rules, 20%8gcify
time-limits, mediatorempanelment and the consequences of compliancenecampliance,
and elaborate the operational matfPractically, the rules have been construed ablestang

a two-track system. Commercial suits above thestiolel are subject to the pre-institution-
mediation-plus-institution-fosdjudication regime; suits below the threshold or suits for urgent
relief may go directly to trial upon satisfactioh the court that the urgency-exception is
applicable.

98 Supra notes3.

% Commercial Court (Pre-Institution  Mediation and t®etent) Rules,2018, Rule 3-5.
https://www.indiacode.nic.in/ViewFileUploaded?paffG: CEN_3_46_00008_201604 1517807328347/rulesindiv
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1011d, 20-21.

102 Sypra noted7.

103The Commercial Courts Act, Act no.4 of 2015, S.12A(2

104 Sypra note99.



Journal of Legal Studies, International Refereed ReReviewed Journal

ISSN 2321-1059, Vol. 14, Issue |, January 2026

www.journaloflegalstudies.co.in Page 83

It seems to transform the status of mediation feodiscretionary, judge-mandated appendix to
a condition precedent for accessing the court imroercial disputes® The judicial
interpretation process is well underway on thedssaf whether Section 12A can be viewed as
a jurisdictional flaw, a mere procedural error drether the suit can be dismissed under Order
7 Rule 11 of the CP&*

Judicial Interpretation of Mandatory Mediation:

This doctrinal landmark was reached in the castaaf Automation Pvt. Ltd. & Ors. V. Rakheja
Engineers Pvt. LtdThe Supreme Court clearly held that Section 1Z&eited into the
Commercial Courts Act, 2015, which made pre-ingttu mediation compulsory statutorily,
meant that a suit, filed contrary to the spiritSgfction 12A, would be dismissed under Order
VIl Rule 11(d) of the CPC as "barred by any lawtfwe time being in force!®’

In Patil Automation, the Court noted that the wtsHall" used in Section 12A conveyed the
legislature's intention that pre-institution meiatis a condition precedent to the institution of
a commercial suit, with the purpose of the secti@ing to reduce pendency and foster
settlement before judicial determinatityilhe Court opined that, in the absence of a legal or
equitable exemption, the plaint in a commerciat shiat had not undergone pre-institution
mediation had to be rejected and that the countddcoot read down the requirement to a
directory oneg®

The Court clarified later on that this command stidne read prospectively by mentioning that
all suits which are filed before 20 August 2022t¢daf the Court's clarification of the meaning
of S 12A), would not be rejected due to noncompgkarwith pre-institution mediation
compliancé!®Subsequently, other superior courts have laid dinahall the commercial suits
filed after 20 August 2022, in violation of Secti@@A, are to be rejected at the plaint stage
itself, thus further cementing the concept of mealiacompliance as a jurisdictional type
gatekeeping requirement instead of a subsequectgucal flawt!!

Role of Courts in Promoting Consensual Dispute Rekgion:
Apart from a purely mechanistic application of $@ttl2A, there has also been a positive
intervention of the judiciary to encourage the heson of commercial disputes through consent.

105 Afcons Infrastructure Ltd. v. Cherian Varkey Consfiart Co.& Ors (2010) 8 SCC 24.

106 The Code of Civil Procedure,1908, order VII Rule }1(d

107 Patil Automation Pvt. Ltd. & Ors. v. Rakheja EnginePvt. Ltd, (2022) 10 SCC 1, 25-28.

1089, 15-18.

109 5Crules that statutory pre-litigation mediation canpdated under the Commercial Courts Act is mandatory
(2022)azh Available at: https://lwww.azbpartners.com/bankigdes-that-statutory-pre-litigation-mediation-
contemplated-under-commercial-courts-act-is-manglatfAccessed: 18 April 2026).

110 See also Patil Automation Pvt. Ltd. & Ors. v. RgkhEngineers Pvt. Ltd., (2022) 10 SCC 1 (Prospe@iffect
clarification).

111 Upasna AgrawalSuit Filed Before SC's Patil Automation Judgment €Be’Returned For Non-Compliance Of
S.12-a Commercial Court Act: Allahabad High Courtye Law ( Nov. 1, 2025) https://www.livelaw.in/Hig
court/allahabad-high-court/allahabad-high-courtagHsection-12a-commercial-court-act-non-compliaand-
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High Courts, trial courts and the Supreme Courtehahrough practice directions, case

management orders, and general observations matieefgake of awareness, pushed parties
to use mediation as the first port of call even nghthe mandatory or statutory character of
mediation may be less explicit.

The Court has also repeatedly affirmed that SectidA is not merely a mechanism for
compliance with a formality but, more importantityseeks to create an atmosphere which
promotes a change from purely contentious litigatio an emphasis on conciliation and
compromiset!? In various orders passed at the first instancd @m appeal, courts have
encouraged the parties to participate in the miediagirocess sincerely. However, consistent
refusal on the part of the parties to take paritiwedy in the mediation proceedings could, in
certain instances, be interpreted by the courtsfastor in the discretion on the issue of costs
and/or could be viewed as the conduct of abusiigation!!?

Under this jurisprudence, the judiciary is vieweokt fust as a neutral arbiter, but as an
institutional facilitator of mediation, falling wiin the overall legislative policy narrative
prescribed by the Mediation Act, 2023 and the ConsiakCourts Act, 2015. The Court is thus
positioned as a standard setter for how partiegxgpected to conduct themselves during the
mediation phase, while the substantive negotiatogtent is exclusively within party
autonomy:

Tension Between Voluntariness and Mandatory Mediatn:

The key doctrinal question that arises in this panadigm is one of perceived incompatibility
between the inherently voluntary nature of medmatamd the mandatory pre-institutional
regime created by statute. It has been argueththarecondition for bringing an action to court
that mediation is mandated risks the erosion ofrtherently consensual nature of the process,
and potentially damages the "buy-in" on which effecmediation relies!®

This concern has been addressed by the Supreme TloeCourt has made a clear distinction
between formal compulsory participation and sulistammutcome voluntariness. The Court has
stated that whereas the mediation procedure is at@rydunder Section 12A, the outcome is
totally voluntary: parties are free not to entetoirm settlement, and non-mediation of a
settlement shall not cause them prejudice wherumgghe trial on merits to a full and final

extent!’®* The Supreme Court seems intent on maintainingdnsensual nature of the result

112 patil Automation Pvt. Ltd. & Ors. v. Rakheja Engine Pvt. Ltd., (2022) 10 SCC 1, { 10-12.
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114 Ramana Deshmukh & Shelja Shale Mediation Mandate: A Jurisprudential AnalysfsSection 12A of the
Commercial Courts Act, 2015Mondaq (Nov. 18, 2025), https://www.mondaq.coutiértrials-appeals-
compensation/1706982/the-mediation-mandate-a-jurdgmtial-analysis-of-section-12a-of-the-commercial
courts-act-2015 (last visited April 18, 2026).
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while accepting the mandatory procedural requirgriékiowever, there remains a potential
conflict at the doctrinal—practical level when pestmay believe the mediation requirement is
a means to delay or when there is unequal bargppowert!8

Core Case AnalysisPatil Automation Pvt. Ltd. v. Rakheja Engineers P\id:

The Supreme Court's decision in Patil Automatioh. Ptd. v. Rakheja Engineers Pvt. Ltd.
significantly strengthened the legal framework dommercial mediation in India. The Court
ruled that parties to commercial disputes, exaepases where urgent interim relief is required,
must first undergo pre-institution mediation un&ection 12A of the Commercial Courts Act,
2015, before approaching the courts. It furtherifidal that a suit instituted without complying
with this requirement is not legally maintainable.

This judgment marks an important change in the ogbipbhy of dispute resolution by
encouraging settlement through dialogue rather timmediate litigation. Instead of viewing
mediation as an optional procedural step, the Geadgnised it as an essential mechanism for
improving access to justice and promoting efficidisippute resolution. The decision aims to
reduce the growing burden on courts, lower litigatexpenses, shorten the time required to
resolve disputes, and help businesses maintaialvialcommercial relationships.

The judgment also reflects India's broader poli€ypmmmoting a modern and investment-
friendly legal system. By recognising mediatioraaseffective means of resolving commercial
conflicts, the Court enhanced the credibility dftitutional mediation and laid a strong judicial
foundation for the enactment of the Mediation R€23. As a result, the case has become a key
precedent in the development of India's commergiadiation regime and supports the
country's efforts to align its dispute resolutioamhework with globally accepted practices.

Patil Automation Pvt. Ltd. & Ors. V. Rakheja Engine Pvt. Ltdis the locus classicus in the
mandatory pre-institution mediation jurispruderiég.The dispute arose in a suit of a
commercial nature for recovery of monies filed lakReja Engineers against Patil Automation,
and, by means of a plaint for rejection of the sattme latter submitted that, as the respondent
has not complied with the pre-institution mediatioontemplated by Section 12A of the
Commercial Courts Act, 201%°

This was rejected by the trial court, which considethe mediation requirement not so
mandatory as to preclude the filing of a plaintd atlowed the filing of the plaint, sent the

117 Anmol Jain & Aanchal KapooEvaluating Mandatory Pre-litigation Mediation undtére Commercial Courts
Act, 2015 SSRN (2024), http://pure.jgu.edu.in/10040/1/Evahg20Mandatory%20Pre-
litigation%20Mediation%20under%20the%20Commerciad@aurts%20Act%20in%20India.pdf  (last visited
April 18, 2026).

1185, Angel,The Mediation Act, 2023: Transforming India’s DigpiResolution Landscape — A Critical Analysis of
Its Constitutional, Institutional, and Practical Chahges EPRA Int'l J. Multidisciplinary Rsch. (IJIMR) (2025),
https://eprajournals.com/IJIMR/article/18013 (lasiteid April 18, 2026).
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parties to mediation, and let the suit contifti&he high court in revision took this view,
leaning towards issues of access to justice owhinteal compliancé’?and was reversed by
the Supreme Court, holding that this mandate ofifamvandatory and the violation constitutes
an impediment sufficient to attract Order VII rdl&(d) of CPC?3

The Court bases its finding on the bare languageciion 12A, the Commercial Courts (Pre-
Institution Mediation and Settlement) Rules, 204B8d on policy considerations aiming at
decongesting the commercial courts and promotittteseent rather than adjudicatiéfThe
order also declared that the rejection order uider VIl Rule 11 shall be without prejudice
to the plaintiff's ability to institute fresh proedings after fulfilling the pre-institution mediati
requirement, thus ensuring strict observance ofithedate without closing doors to justiée.

Patil Automation now forms the 'seed-precedenttlier mandatory pre-institution mediation
regime for commercial disputes and is the subjécubsequent High Court and trial court
rulings, which make it clear that the judiciary Mibnour the legislative mandate with no little
degree of doctrinal rigodf® Indirectly, this case will have the effect of adlglits own weight
on the state's rule-making body and the Mediatioaril of India to equip mediation centres
and legal services institutions to deal with th8ubn of pre-institution mediation referrals
without creating new bottleneck&.

Conclusion:

The mediation institutionalisation project in Indras yet to reach maturity, and some
institutional lacunae are evident in the operatiboommercial dispute resolution mechanisms.
The Mediation Act, 2023, provides a legal framewankl looks to establish a strong Mediation
Council of India, but it is still not properly cditsited, and no set of rules and standards has yet
been drafted?®These delays can undermine the spirit of the Achibgering uniform, high-
guality control over accrediting mediators, servicevider registration, and code of conduct
compliance.

A core doctrinal and policy problem is the lackmaiined and qualified commercial mediators.
While the Mediation Act 2023 allows the Mediatiooucil to set the standards for training
and accreditation for commercial mediators, the Ba$ not yet provided specific sectoral

121|d, Punjab &Haryana High Court Civil Revision Petition.N853/2021.
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competency standards for mediators dealing withptexrclusters of commercial disputes (e.g.,
cross-border contracts, financial services clainsglvency-related claims§®

To establish the proper system of mediation, aosectgfenced mediator accreditation system
has accordingly been called for, for instance, \asiin of panels between infrastructural,
financial and international trade disputes, eacth wi separate syllabus and qualification
matrix.2*® This would align India's mediation architecturéthwthe more sector-specific
mediation models operating abroad, such as atittgafore International Mediation Centre
(SIMC) and Singapore Mediation Centre (SM&).

The most doctrinally sensitive aspect of institnéibsation is the enforcement regime. A
mediated settlement agreement that parties choaseltice to writing becomes analogous to a
court decree or an arbitral award under the Megtiafict, 20231*?This makes mediated
settlements fall within the existing enforcemergimae of the CPC and the Arbitration and
Conciliation Act, 1996. It is difficult, though, tassess how effective these are likely to be,
given the nature of Indian courts, their caselaadl enforcement backlog may undermine the
predictability which mediation design attempts ¢thiave!*

Further adding to the cross-border enforcementlprof Indian mediated settlements is the
unresolved status of India's ratification of thedgipore Convention on Mediation (2018).
India has signed the Convention, but has not yefiec it. Accordingly, parties whose
settlements have been mediated in India may s#illupable to rely on the Singapore
Convention's streamlined enforcement regime, rathen on Indian domestic recognition
mechanisms. Courts continue to view such contretsugh a hybrid of contract law and
arbitration rather than a specialised regime, aaliimational parties may be discouraged from
having their cross-border disputes mediated inamdientres.

India's Mediation Act 2023, along with the devetapijurisprudence of mandatory pre-
institution mediation under Section 12A of the Coenomal Courts Act 2015, marks an
important progress institutionally and doctrinally the institutionalisation of commercial
mediationt*® Nevertheless, it was concluded that the reginnestitutionally weakthe lack of
adequate training for commercial mediators, lackafporate and government cooperation,

129The Mediation Act, No.32 of 2023, Section 31-40.
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lack of awareness, and challenges in enforcemeahirdarnational enforcement remain key
issues3®

The lessons drawn from both the Singapore Conveifittomework and Singapore mediation
institutional model, on the one hand, and the mimganediation experience of Turkey, on the
other hand, are instructive for Indi#.India can move from being a doctrine-progressive
jurisdiction to a practically credible commerciakdiation jurisdiction only by signing the
Singapore Convention, establishing specialised atiedi institutions, developing robust
accreditation schemes for mediation professionalstablishing a strong enforcement
mechanism, and leveraging technology and onlineiatied. Until all these changes are in
place, the question of whether India has succdgshstitutionalised commercial mediation
will remain unanswered or only partially answered.

136 Sypra notel 32.
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Consumer Dispute Redressal Mechanism in India:
A Critical Analysis

Dr. Kabindra Singh Brijwal

Abstract:

The Consumer Dispute Redressal Commissions (CDR@ahlisised under the Consumer Protection Act, 2019,
(CPA, 2019) constitute a vital/represent a critidastitutional mechanism for safeguarding consunights and
ensuring accessible, efficient, and inexpensiveessdl of grievances/ cost-effective grievanceasshl. This paper
critically examines their structural framework, jadictional scope, procedural reforms, and the irdgign of
digital platforms such as e-Daakhil. It further dyses operational challenges, including infrastured
deficiencies, adjudicatory delays, vacancies, anébreement limitations. The paper concludes by psimy
institutional reforms to enhance efficiency, acaability, and consumer-centricity, thereby streregitng the
consumer protection regime in India.

Keywords: Consumer Protection Act 2019, Consumer Commissidassumer Rights, Online
Adjudication, Pecuniary Jurisdiction.

Introduction:

Consumer protection is a cornerstone of sociaigeish a market economy. The establishment
of Consumer Dispute Redressal Commissions (CDREspne of the most significant
institutional innovations introduced by the ConsuiReotection Act, 2019 (CPA, 2019). One
of the principal objectives of the CPA, 2019 isrtodernise and strengthen the consumer dispute
redressal mechanism in India. The Act providesraethier structure at District, State and
National level namely the Distract Consumer DispiRedressal Commission (DCDRC), State
Consumer Disputes Redressal Commission (SCDRC)trandNational Consumer Disputes
Redressal Commission (NCDRC), along with significeaforms in pecuniary jurisdiction,
procedure, and digital access.

Definition and Establishment of the Commission:

The terms District Consumer Disputes Redressal Gesiom, State Consumer Disputes
Redressal Commission, and National Consumer Disgrezlressal Commission are defined
under Sections 2 (15), 2 (44), and 2 (29) of theA,CE019, respectively. The District
Commission is established under Section 28 (1)Staee Commission under Section 42 (1) by
notification issued by the State Government, ardNhtional Commission under Section 53
(1) by notification issued by the Central Governinen

1 Associate Professor, Faculty of Law, BHU, Varanasi,dia, Email: ksbrijwal@bhu.ac.in.
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Composition of the Commission:

Section 28 (2) provides that the District Consudisputes Redressal Commission (DCDRC)
consists of one (1) President and not less than2vtMembers. Section 42 (3) states that the
State Consumer Disputes Redressal Commission (SEb&®Gists of one (1) President and

not less than four (4) Members, while Section Scdjes that the National Consumer Disputes
Redressal Commission (NCDRC) consists of one (&giBent and not less than four (4)

Members. Further, Rule 15 of the Consumer ProtecfiGonsumer Disputes Redressal

Commission) Rules, 2020 stipulates that the tatatlver of Members of the NCDRC shall not

exceed eleven (11).

Qualifications of the President and Members of thd®istrict and State Commission:

Sections 29 and 43 of the CPA, 2019 confer uporCietral Government the authority, by
notification, to make rules prescribing the quadfions, the method of recruitment, the
procedure for appointment, the term of office, tm@lmanner of resignation and removal of the
President and Members of the District Consumer iRespRedressal Commission and the State
Consumer Disputes Redressal Commission.

The Central Government, in exercise of the powerdezred by the aforementioned sections,
has enacte@he Consumer Protection (Qualification for Appoietty Method of Recruitment,
Procedure of Appointment, Term of Office, Resigmaind Removal of the President and
Members of the State and District Commission) R#82Q prescribing the qualifications,
method of recruitment, term of office, and othenditions relating to the President and
Members of the District Consumer Disputes RedreSsahmission and the State Consumer
Disputes Redressal Commission.

Quialifications for the President and Members of theDistrict Commission:

A person shall be eligible for appointment as thesient of the District Consumer Disputes
Redressal Commission only if he possesses thefigatbns required for appointment as a
District Judge, whether serving or retired. person shall be eligible for appointment as a
Member of the District Consumer Disputes RedreSsahmission if he has completed the age
of 35 years and hold a Bachelor's degree from ageised university with 10 years’ special
knowledge and professional experience @onsumer Affairs, Law, Public Affairs,
Administration, Economics, Commerce, Industry, Roe® Management, Engineering,
Technology, Public Health or Medicide.

Qualifications for the President and Members of theState Commission:
A person shall be eligible for appointment as thesklent of the State Consumer Disputes
Redressal Commission only if he possesses thefigatbns required for appointment as a

2 Rule 4 (1),The Consumer Protection (Qualification for Appoietiy Method of Recruitment, Procedure of
Appointment, Term of Office, Resignation and Reinofvéhe President and Members of the State andribtis
Commission) Rules, 2020

3 Rule 4 (2)/bid.
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High Court Judge, whether serving or retifédperson shall be eligible for appointment as a
Member of the State Consumer Disputes Redressah@ssion if he has completed the age of
40 years and must have 10 years’ experience aassadiig officer of a District Court or of any
Tribunal of an equivalent level, or a combined g&rof 10 years in the District Court and such
Tribunal or holds a Bachelor’'s degree from a recs&ph university with 10 years’ special
knowledge and professional experience @onsumer Affairs, Law, Public Affairs,
Administration, Economics, Commerce, Industry, Roe® Management, Engineering,
Technology, Public Health or Medicife.

The Consumer Protection (Qualification for Appointmekiethod of Recruitment, Procedure
of Appointment, Term of Office, Resignation and ®eof the President and Members of the
State Commission and District Commission) AmendriRenes, 2023effective from 2%
September, 2023 reduce the required professiomarience for Non-Judicial Members to a
minimum of 10 years, replacing the earlier thredhobf 20 years for State Commission
members and 15 years for District Commission member

Provided that not more than 50% of such memberk lsbappointed. The expressiofmot
more than fifty percentlimit applies specifically to members who quallfgsed on having
judicial experience, such as serving for at le@stelars as a Presiding officer of a District Court
or Tribunal. This restriction ensures that memlvéth a judicial background do not make up
more than half of the Commission’s total membershipe purpose of this provision is to
maintain a balanced composition within the Comrisdly preventing dominance by judicial
members and ensuring representation from divexgfessional fields.

Term of Office of President or Member of the Stateand District Commission:

The President and every member of the State Coriamiasd the District Commission shall
hold office for a term of four years or until thattain the age of 65 years, whichever occurs
first. On the recommendation of the Selection Cotte®j they shall be eligible for
reappointment for another term of four years, suthje the age limit of 65 yeafsBy the
Consumer Protection (Qualification for Appointmehtethod of Recruitment, Procedure of
Appointment, Term of Office, Resignation and Reinolvthe President and Members of the
State and District Commission) Rules, 202, President of the State Commission shall hold
the office until attaining the age of 67 years. Members of the State Commission, as well as
the President and Members of the District Commigsiball hold their offices until they attain
the age of 65 years.

Quialifications of the President and Members of thé&lational Commission:
Section 55 of the CAP, 2019, confers upon the @enBovernment the authority, by
notification, to make rules prescribing the quedtions, appointment, term of office, salaries

4Rule 3 (1)/d.

SRule 3 (2)/d.

6 Rule 3 (2) Provisadgd.
"Rule 10/d.
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and allowances, resignation, removal and otherdenmad conditions of service of the President
and Members of the National Consumer Disputes RsdfeCommission. In this regard, the
Tribunal, Appellate Tribunal and Other Authoritié®ualifications, Experience and Other

Conditions of Service of Members) (Amendment) Rul@21 prescribe the qualifications,

method of recruitment, term of office, and othenditions relating to the President and
Members of the National Consumer Disputes Redr&xsamission.

A person shall be eligible for appointment as thesilent of the National Consumer Disputes
Redressal Commission only if he or she possessaguidiifications required for appointment
as a Judge of the Supreme Court or as a Chiet8udtHigh Court, whether serving or retifed.
A person shall be eligible for appointment as a Menof the National Consumer Disputes
Redressal Commission if he or she is a servingtoed Judgef the High Court; or has served
combined service in the capacity of District Judgd Additional District Judger has at least
25 years’ special knowledge and professional egped inEconomics, Business, Commerce,
Law, Finance, Accountancy, Management, IndustrialiPffairs, Administration, any Other
matters useful foNCDRC? A person must have attained the age of 50 yedrs &ligible for
appointment as the President or a Member of the RICH

Gender Representation in the Commission:

At least one member of the District or State CorsuBispute Redressal Commission, or the
President of the Commission, shall be a wofiarikewise, at least one member of the National
Consumer Dispute Redressal Commission shall be mané This requirement ensures
adequate gender representation in the composititredConsumer Commissions at all levels.

Term of Office of President or Member of the Natioral Commission

The President and Members of the National Commissiiall hold office for a term specified
in the rules made by the Central Government, whiddll not exceed 5 years from the date of
joining their office and shall be eligible for rgapntment®. The President shall hold office for
a term of 4 years or until they attain the age®§&ars, whichever occurs fif§tEach member
of the National Commission shall serve a termpdédrs or until completing the age of 67 years,
whichever is earlié?.

Pecuniary Jurisdiction
Under the CPA (2019, the District Commissions, eét&@ommissions, and National
Commissions form a hierarchical structure for dispesolution. The jurisdiction is pecuniary

8 Schedule, Serial Number 12, Column 3 The Tribunal, Appellate Tribunal and Other Authigrit(Qualifications,
Experience and Other Conditions of Service of Mes)i@mendment) Rules, 2021.

9 Schedule, Serial Number 12, Column 3 (&igl.

10 Section 3 (1) Provisdhe Tribunal Reforms Act, 2021

11 Rule 3 (3) & Rule 4 (3)d.

12R 15,the Consumer Protection (Consumer Dispute Redressah@ssion) Rules, 2020.

13 5 55, theConsumer Protection Act, 2019

145 55 (a), the€€onsumer Protection Act, 208&d S 5 (ithe Tribunal Reforms Act, 2021

155 55 (b), theConsumer Protection Act, 205d S 5 (iithe Tribunal Reforms Act, 2021
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rather than territorial or subject-based. This settiution of pecuniary jurisdiction was
designed to reduce the burden on higher court&gpedite smaller claims.

A complaint shall be filed at District Commissiomnkere the value of the Goods or Services or
both is up tX 50 LakH®. Where the value of the Goods or Services or obetweerk 50
Lakh toZ 2 Cr’ or the issue is related to the unfair contract tnedvalue of the Goods or
Services or both is up 10 C8 the shall be instituted at the State Commissidrgraas the
value of the Goods or Services or both is ad@&Cr? or the issue is related to the unfair
contract and the value of the Goods or Servicé®tr is abov& 10 Cr° the shall be instituted
at the National Commission.

Therefore, a complaint shall be instituted befére District Commission where the value of
goods or services does not exc&sf lakh. The State Commission has jurisdiction wttbe
value exceed$50 lakh but does not exce&d crore, while the National Commission exercises
jurisdiction where the value exceed crore. In matters relating to unfair contracepasate
pecuniary thresholds apply as prescribed undekthe

Analysis of Consumer Dispute Redressal Commissiois India

Consumer Dispute Redressal Commissions play disigni role in protecting consumer rights
in India. Their speedy, simple, and low-cost praced make justice accessible to ordinary
consumers without the need for complex legal foiteal The three-tier system at District,
State, and National Commission ensures wide reatlefficient handling of disputes based on
claim value. The introduction of e-Daakhil and thdihearings has further improved
accessibility. They provide a wide range of remgdiecluding refund, replacement,
compensation, and discontinuation of unfair tradeciices, which strengthens consumer
confidence. Several landmark judicial pronouncesbatve enhanced corporate accountability
and promoted fair business practices.

1. Speedy and Affordable Justice

The Consumer Protection Act, 2019 establishes awnbar-centric framework aimed at
ensuring expeditious and cost-effective disputelsti®n. By adopting summary procedures
and minimizing procedural complexities, it depémsn traditional civil litigation and enhances
accessibility for consumers. The Act further stteegs this framework by incorporating
mediation as an alternative dispute resolution meism, thereby promoting timely and
amicable settlements. Th&icknow Development Authority Vs M.K. Gdptanderscores this
objective, wherein the Supreme Court emphasizaatmsumer forums are intended to provide
simple, speedy, and inexpensive remedies, reimfgrtie legislative intent behind the Act.

16 S 34 (1) Supra Notel 2.
175 47 (1) (a)Supra Notel2.
185 47 (1) (b)lbid.

19558 (1) (a)ld.

205 58 (1) (b)ld.

21(1994) 1 SCC 243.
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2. Three-Tier Institutional Structure

The Act establishes a structured three-tier redtesechanism comprising the District, State,
and National Consumer Disputes Redressal Commissidns decentralized and hierarchical
framework ensures wider access to justice whil®dkemasystematic distribution of cases based
on pecuniary jurisdiction. Such an arrangementifat@s efficient case management, reduces
institutional burden, and enhances administratiffecttveness. Moreover, by ensuring
accessibility across diverse geographic regiong, thechanism strengthens consumer
confidence and promotes a more responsive and iaiadse dispute-resolution system.

3. Consumer-Friendly Procedures

The Act simplifies procedural requirements by efiating the mandatory need for legal
representation, thereby reducing litigation costgl aninimizing procedural barriers. This
enables consumers to directly approach redressahf) promoting greater participation and
accessibility. Such a framework enhances inclusiwithin the consumer dispute resolution
system and ensures that justice is not hinderedfifncial or technical constraints.
Consequently, the Act strengthens access to justiamaking the redressal mechanism more
user-friendly, efficient, and responsive to thedseef consumers.

4. Digitalization and E-Governance

The introduction of the e-Daakhil portal and vittuaearings represents a significant
advancement in consumer dispute resolution underAttt. These mechanisms enhance
transparency and facilitate online filing and caseking., and expand access to justice for
consumers, particularly particularly in remote arelloreover, such initiatives align with
contemporary e-governance practices, promotingieffcy, accountability, and inclusivity in
the redressal process, thereby strengthening gralbeffectiveness of the consumer protection
framework in India.

5. Comprehensive Range of Reliefs

Consumer commissions under the Act are empowereagtaiot diverse remedies, including
refund, replacement, repair, compensation, andrerte the discontinuation of unfair trade
practices. These remedial powers ensure substansittee and foster fair market conduct. The
scope of consumer protection has been further gittened by judicial interpretation,

particularly inIndian Medical Association Vs V.P. Sharfthawherein the Supreme Court
broadened the ambit of ‘services’ to include mddseavices, thereby significantly enhancing
consumer rights and expanding the range of remestetable under the law.

6. Growing Consumer Awareness

Consumer awareness has increased significanttycylarly in urban areas, leading to greater
utilization of redressal mechanisms under the Abis growing awareness has contributed to
enhanced consumer engagement and accountabilitijeirmarketplace. However, notable
disparities persist in rural regions, where limigareness and digital illiteracy continue to
hinder access to consumer forums and redressasgses. Such challenges undermine the Act's

22(1995) 6 SCC 651.
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inclusive and universal effectiveness, highlightthg need for targeted outreach initiatives,
legal literacy programs, and digital capacity-bmitdmeasures to bridge the urban-rural divide
and ensure equitable consumer protection.

7. Heavy Caseload and Procedural Delays

Despite its progressive framework, consumer comioriss continue to face substantial
backlogs stemming from rising case volumes, unfillgacancies, and infrastructure
deficiencies. These systemic challenges signifiganbdermine the objective of ensuring
timely and effective justice delivery. The persmte of such constraints highlights the need for
comprehensive administrative and institutionalrgjteening, including capacity enhancement
and improved resource allocation, to ensure tlettmsumer protection mechanism functions
efficiently and fulfills its intended purpose infeguarding consumer rights.

8. Quality and Consistency of Adjudication

Consumer forums have played a pivotal role in theetbpment of consumer jurisprudence
through well-reasoned and progressive decisionsveder, inconsistencies in rulings across
different jurisdictions have led to legal uncertgimnderscoring the need for greater uniformity
and coherence in adjudicatory standardKistore Lal Vs Chairman, ESI CorporatiSnthe
Supreme Court emphasized a liberal and consumérneererpretation of welfare legislation,
thereby reinforcing the pro-consumer approach amdributing significantly to the evolution
of consumer protection jurisprudence.

9. Enforcement Limitations

The enforcement of consumer forum orders remaargieal concern under the Act, primarily
due to procedural delays, limited compliance meidmas, and resistance from defaulting
parties. Although the establishment of the Centtainsumer Protection Authority has
strengthened regulatory oversight, significant egdment gaps continue to persist. These
inefficiencies undermine the practical effectivenesconsumer dispute redressal and weaken
consumer confidence in the system. Therefore, tisesa urgent need to streamline execution
procedures, enhance compliance frameworks, andessicter enforcement to achieve the
intended objectives of consumer protection law.

10. Need for Institutional Reforms

The sustained effectiveness of the consumer proteitamework depends on targeted reforms,
including the timely appointment of members, infirastural development, technological
integration, and stronger enforcement strategides& measures are essential to reduce
pendency, enhance procedural efficiency, ensurepliante with decisions, and reinforce
consumer confidence in the redressal system. Goldy; such reforms contribute to a more
responsive, accessible, and accountable mechartisengby strengthening the overall
implementation of the Consumer Protection Act, 2019

23(2007) 4 SCC 579.
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Conclusion with Suggestions:

The Consumer Protection Act, 2019 establishes awnar-centric redressal framework to
ensure speedy, affordable, and accessible justioadgh simplified procedures and alternative
dispute resolution mechanisms, including mediatitia. three-tier institutional structure

promotes decentralized and efficient dispute résmipywhile the removal of mandatory legal
representation enhances inclusivity by reducingscasd procedural barriers. Additionally,

digital initiatives such as the e-Daakhil portaldamirtual hearings have strengthened
transparency and accessibility, particularly fongamers in remote areas.

Although increasing consumer awareness, especiallyjurban regions, has improved
engagement with redressal mechanisms, persisteal disparities continue to limit its
universal effectiveness. However, challenges sushhaavy caseloads, infrastructural
deficiencies, delays in appointments, inconsisenai adjudication, and weak enforcement
mechanism continue to impede the effective andlyirdelivery of justice. These concerns
underscore the need for comprehensive institutiogi@rms aimed at enhancing efficiency,
ensuring uniformity, and strengthening enforcema&atordingly, the efficacy of the consumer
dispute redressal framework ultimately depends ampréved infrastructure, timely
administrative measures, and robust compliance amsims. A balanced approach that
combines legislative strength with effective impltation is essential to ensure an efficient,
consistent, and equitable consumer justice system.

Suggestions:

To improve effectiveness, it is essential to:

» ensure timely filling of vacancies to reduce casedency.

» Strengthen infrastructure and administrative supparticularly at the district level.

* expand digital literacy and outreach in rural areas

* institutionalise e-Daakhil and advanced digitalecasmnagement systems.

» promote uniformity in adjudication through spedall training and capacity-building
programs.

» Strengthen effective enforcement mechanisms fomptiance.

» introduce periodic performance audits and transpgreneasures, including publication of
disposal statistics.

These measures are essential to realise the telal of the Act and strengthen a transparent,

efficient, and consumer-oriented dispute redresgstem in India.

x §
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‘Obscenity’ — An indecisive judicial precedent in hdia

Dr. Sonali Roy Choudhury
&
Dr. Mayank Kapilg

Abstract:

The concept of obscenity has been a very contriavéssue within Indian jurisprudence, leading taamsistent
judicial precedents. This paper, titled “Obscenitin Indecisive Judicial Precedent in India,” ccdilly scrutinises
the varying interpretations of obscenity laws by lthdian judiciary. The law governing obscenity imliais rooted

in Section 292 of the IPC, which criminalises thériigtion of materials deemed obscene. Howeverd#fmition

of what constitutes obscenity has evolved over fimflagenced by changing societal norms. The papeouers the
historical development of obscenity laws in Indmtially the adoption of the Hicklin test from Ergl law, which
defines obscenity based on its potential posgjttititcorrupt susceptible individuals. This test waplied in cases
such as Ranjit D. Udeshi v. State of Maharasht@68), where D.H. Lawrence's “Lady Chatterley's Loverds

deemed obscene. The limitations of the Hicklin teas to consider the context and overall messagfgeahaterial
as obscene, led to widespread criticism.

In recent decades, Indian courts have gradually edowwards more liberal interpretations of obscgnfuch as
Aveek Sarkar v. State of West Bengal (2014), malsgdnificant shift by adopting the community standls test,
which assess obscenity based on contemporary sbn@tas and the material’s impact on an averagespar
Despite this progressive trend, judicial decisiaTs obscenity remain inconsistent, reflecting ongostruggle
between protecting public morality and upholdingeffem of expression. This paper argues that thecisieness
in judicial precedents on obscenity stems fromsthigiective nature of the term and the lack of armleniform
standard. By analyzing key cases and their impbecet the paper highlights the need for a more cetie uniform

and balanced approach to obscenity laws in Indiaalfs for reforms that align with contemporary vetiand
ensure that legal judgments protect individual tigytvhile maintaining societal decency.

Keywords:Obscenity, Public Morality, Freedom of Speech Brgdression.

“Law and aesthetics seem to be situated as polgospions as law claims to be rooted in
rationalistic thinking, whereas art by definitiorahscends the rational to be artistic”

Introduction:

Freedom of speech and expression is an integratmmgromote democracy in any country.
This right has been regarded as a Fundamental Riglet the Indian Constitution Article 19(1)
(a). Though it is a fundamental right but not &saute right it has been restricted by certain
reasonable restrictions. Speech and the abiligxpyess are bestowed upon human beings by
the Almighty. Speech enables us to express ouriensffeelings, ideas and opinions to others.

1 Asst. Professor, Faculty of Law, Lucknow Universityucknow, Email: ssoonnaalli@gmail.com.
2 Asst Professor (Sr. Scale), Baba Saheb Bhimrao Ambedihar University, Muzaffarpur.
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Right to speech is our natural right, acquired isthkand its acknowledgement is desirable by
the government which proclaims itself to be demiicend founded on the principles of justice,
liberty and equality. “Everyone has the right teefdom of opinion and expression; the right
includes freedom to hold opinions without interfeze and to seek and receive and impart
information and ideas through any media and regasdbf frontiers” proclaims the Universal
Declaration of Human Rights (1948).

Freedom of speech and expression is also subjeettain restrictions, which are sovereignty
and integrity of India, security of the state, fidky relations with foreign states, public order,
decency or morality, in relation to contempt of kpdefamation or incitement to an offence.
As per the title, the researcher shall confinestiney only to decency and morality.

There are few expressions which can’t be restrietighin the framework of uniformity and
universality one of such expressions is obsces8ityce individuals and media (print, electronic
and social) are restricted from exercising th&effom of speech and expression by maintaining
the standards of decency and morality, but whdtheilthe standards of morality and decency
will always be a matter of question. It is becaokthe reason as the morality and decency is
subject to differ person to person and place togpld/hat may be obscene in India may be not
be in America. What was obscene in 1970’s in Imdgy not be in 2022.

The recent controversy arose over freedom of spaadhexpression vis-a-vis artistic work
versus the standards of morality and decency ingitent photo shoot by famous actor Ranveer
Singh. The actor did a nude photo shoot. Afterrhide pictures went viral on social media,
Ranveer faced police complaints and FIR against Wim NGO filed an FIR in Mumbai
alleging that he had “hurt the sentiments of wonremgeneral and insulted their modesty
through his photographt™The FIR also added that India has a ‘good cultunedue to such
photos circulated on the internet, everyone's setis are hurt. Now this has become a country
wide discussion over nude photography and its leg@trcussions in India. For establishing
any content as obscene, it has to be declaredsighenstandard of morality and decency, for
which the legal system doesn’t have any clear-oidadines.

We can't afford to discuss this issue without digginto the past. As far as Indian society is
concerned it is a conservative society with richural values. Where discourses like ‘sex’,
‘showing of body’, ‘intimate scenes’ are still tabo the public domain. Indian society has
never been welcoming towards ‘showing of body’ lba@ hame of ‘artistic liberty’. However,
the scriptures in Khajuraho and Konark depictirigrise and intimate sexual behavior can be

3 Article 19 of Universal Declaration of Human Righ1948

4 Available at https://www.timesnownews.com/entemagnt-news/ranveer-singh-nude-photo-shoot-swatiwaél
says-society-is-fed-nude-photos-of-women-on-a-dadgis-and-bollywood-news-entertainment-news-axticl
93202403#:~:text=After%20his%20nude%20pictures% 2@yreeir¥%20modesty%20through%20his%20photogra
phs%22. Accessed on™0uly, 2022.
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regarded as an exception td Khajuraho models depicting sexual poses accumaatide
variety of reactions. There are two types of sesaalptures in Khajuraho — recreational sex
sculptures and Tantric sex sculptures. It is easgédntify them based on facial expressions.
Lust is clearly evident on the recreational sexpaves.

However admiration on the Tantric sex sculpturesitiic sex is the sacred spiritual practice
that expands consciousness and unites the patasitrasculine and feminine energy into one.
Energy can neither be created nor destroyed, itotdy be transformed from one form to
another. Tantric sex is a practice of transforngegual energy into spiritual energy. In Tantric
sex sculptures, one will identify expressions dfrcand Gyan Mudra (Gesture of Wisdom), a
hand gesture with the thumb and index figure pressigainst each ottferHence, those
scriptures are devoid of lust, depravity and a @eed mindset.

Laws on Obscenity in India:
Many laws exist to tackle the controversy of ob#gein India. However, many of them are
from the old Victorian era, which still exist. Thews are :

Indian Penal Code 1860 Section 292 and 293 of IPC prohibit publicationl @ale of obscene
books, pamphlets, inter alia representation whiedll e deemed to be ‘lascivious or appeals
to the prurient interests’, which can include olngcadvertisements. Section 294 doesn't permit
obscene acts and songs. Whoever, to the annoyanteeos:
« Does any obscene act in any public premises, or
« Signs, recites or utters any obscene song, vulgestsyin or near any public place.
shall be penalized with the confinement of eithesatiption for a term which may
extend to three months, or with fine, or with both.

In Ranjit D. UdesHiSection 292 of the Indian Penal Code was challgrtjee Supreme Court
outrightly upheld the constitutionality of the saiektion. Court further observed that the section
constitutes reasonable restriction under Articlé2).9

The Indecent Representation of Women (Prohibition At), 1986 The act punishes the

vulgar representation of women, which means “thgatien in any manner of the physique of
women; in any indecent way, or outrageous to woraeis likely to deprive, corrupt or injure

the public morals.

Information Technology (Amendment) Act, 2008- Section 67(A) demonstrates that posting
sexual content on a social media will be punishdble termed as online obscenity. Under the
Act, storage or private viewing of obscene matesi&gal as it does not specifically restrict it.
However, transmitting or publishing the obsceneemait is illegal. Before 2008, section 67

5Vishnu D. Sharma and F. Wooldridge ,The Law RetattnObscene Publications in India, The Internati@md
Comparative Law Quarterly , Oct., 1973, Vol. 22, MdOct., 1973), pp. 632-647, Cambridge UniversitysB on
behalf of the British Institute of International aBdmparative Law.

6 Available athttps://windsoftravel.com/culture/khajuraho-scutpit+explainedaccessed on #3July, 2022

7 Ranijit D. Udeshi v. State of Maharash#R 1965 SC 881.
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was the single provision of the Information Teclogyl Act which prohibited the publication
of obscene information including child pornogragmd obscenity. Section 67A of the IT Act,
2000 specifically restricts the publication of saby explicit or obscene material and section
67B of the Act specifically prohibits child pornagphy. This provision only criminalizes the
publication and transmission of sexually expligibbscene material in an electronic form but
viewing, downloading, possession etc. is not aarafé.

Punishment

» First time offender: Five years with a fine of repden lakh.

* Repeated Offender: Seven years with a fine of mipselakh.

Section 67(B) is against child pornography this laakes it clear that not only publication,
viewing but also possession of such pornographitectt is punishable.

Young Person’s (Harmful Publications) Acts, 1956If any person advertises or makes known
by any means whatsoever that harmful publicatiamsbe procured from or through any person,
shall be punishable.

Punishment
Imprisonment, which may extend to 6 months, ona,for both.

The National Human Rights Commission

The NHRC, along with the State Human Rights Comimissis empowered to protect the
dignity of women appearing in advertisements. Adoay to Section 2(d) of the NHRC Act,
human rights include those relating to life, liyegquality, and individual dignity as guaranteed
by the Constitution or embodied in internationalemants and applied by Indian courts.

The Post Office Act of 189%rohibits the postal transmission of any matetedmed indecent
or immoral.

The Cable Television Network (Regulation) Act of 195 bans the broadcast of programs on
cable television that are considered indecent onanal. It restricts the carriage of programs
unsuitable for unrestricted public exhibition.

The Cinematograph Act of 1952 prohibits the certification of films by thersor board for
public exhibition if any part of the film is agatn®orality and decency. This Act establishes a
rigorous certification process for commercial filst®wn in cinemas and other public settings,
overseen by the Central Board of Film Certificati@BFC). The Union government has
guidelines for film certifications and edits by t&BFC, with four classification categories:
Unrestricted viewing (U); Unrestricted with pardngaiidance for children under 12 (U/A);
restricted to adults (A); and restricted to a paltir class or profession (S).

The Ministry of Information and Broadcasting hasgwsed amendments to the Cinematograph
Act of 1952. The draft Cinematograph (Amendment) Bd21, open for public comments,
includes a provision allowing the government toeonek-certification of films already certified
by the CBFC. This change would potentially incretageUnion government's control over film
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certifications, reducing the CBFC's autonomy. Tpisposal contrasts with judgment of
Supreme Court ruling, which limited the Union govaent's power in media censorship by
stating the government cannot intervene in caseady reviewed and classified by the CBFC.
The Protection of Children from Sexual Offences Act2012 The Protection of Children
from Sexual Offences Act (POCSO Act) 2012 was distadd for protecting the children
against offences like sexual harassment, sexuakabnd pornography. The POCSO Act 2012
also makes it the legal duty of a person to regwtsexual abuse. Hence laws are there to
regulate over obscenity in India but there is stdluniform rule to determine the standards and
parameters of morality.

Obscenity under The Bharatiya Nyaya Sanhita (BNS) @23

The new BNS, 2023, under sections 294 and 296 spasiobscenity. It punishes the sale or
transmission of obscene books or content, includirgpntent, too. Section 296 punishes
obscene acts and songs too. Both the sections are&ampoundable, non-bailable, and
cognizable offences.

Test of ‘obscenity’

Obscenity refers to a category of pornography thiatates contemporary community
standards/morals. It has no serious literary,tartipolitical or scientific value. Hence falls in

the category of pervert. For adults at least, mostography — material of a sexual nature that
arouses many readers and viewers — receives adiwsidl protection. To regulate obscenity,

it is very important to understand the rationaléhafse three cases discussed and the tests that
they laid down: (a) Hicklin Test, (b) Roth Test,)(®liller Test. All are not the brain child of
Indian judiciary. But all three of them have beehkreowledged and applied by Indian courts.

Hicklin test

The Hicklin test originated from the 1868 Englistse Regina v. Hicklin, which set a precedent
for assessing obscenity in legal contexts. Regirticklin® was an English case dealt with the
interpretation of the termobscenity’.In this case Henry Scott, who resold copies of-ant
catholic pamphlets titled as “The Confessional Usked”, demonstrating the defilement of the
Romish Priesthood, the wickedness of the confeabiand the questions put to females
confession. When the pamphlets were ordered destrag obscene, Benjamin Hicklin, the
bureaucrat in charge of such orders as recordevkee the order of extermination. Hicklin
held that Scott’s purpose had not been to corruplipmorality but the expose the major issues
related to the Catholic Church; so Scott’s intamtieas innocefit

Lord Chief Alexadar Cockburn, writing for the cowft Queen’s bench, a broad definition of
obscenity, based on ascertaining “whether the tarydef the matter is to deprave and corrupt
those whose minds are open to such immoral infeeland into whose hands a publication of
this sort may fall”. This test defined obscenitynaaterial that tends “to deprave and corrupt

8[1868] LR 3 QB 360.
9 Gaur, K. D., Constitutional Rights and Freedom ofiddn India. Journal of the Indian Law Institug(4),
429-454 (1994). http://www.jstor.org/stable/4395236
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those whose minds are open to such immoral infleeaad into whose hands a publication of
this sort may fall.” Essentially, if a piece of ¢dent could negatively influence a particularly
susceptible person, it was deemed obscene.

One of the primary critiques of the Hicklin tesitsfocus on the potential impact on the most
vulnerable members of society, such as childreherahan considering the broader context or
intent of the material. This narrow scope oftentethe suppression of works that might have
significant social, artistic, or literary value. kémver, the test's emphasis on isolating specific
passages rather than evaluating the material &®ke urther restricted freedom of expression.
This stands as a very liberal approach which gmes: opportunity of curtailing expressions
and speeches on the name of ‘whose minds are oerch immoral influences'.

Roth Test

USA also jumped into a deep end by applying theklitidest for so long until the Roth v.
United States of Ameriédcame to open the blindfold on the eyes of thellsgstem there.
The case upheld that material is obscene if, iw@&contemporary community standards, its
dominant theme appeals to the average person’siéptunterest.” Accordingly, courts were
to judge content by its tendency, when viewed abale, to arouse sexual destre

Miller Test

Miller2 went a step ahead in defining obscenity. In thisec3 principles were laid down :

a) The average person, applying contemporary commutégdards, would find that the
work, taken as a whole, appeals to the prurieetést (Roth Test);

b) The work depicts, in a patently offensive way, s#aonduct specifically defined by the
applicable state law;

c) The work, taken as a whole, lacks serious literaryistic, political or scientific value
(LAPS Test).

Indian Judiciary on ‘obscenity’

In 1965 verdict of Ranjit D. Udeshi v. State of Mahshtr&The SC had adopted the Hicklin
test, which had raised a few complications. Theliregnent of Section 292 of the IPC is that
any material is to be taken in totality, whereaes Hficklin test requires the material content to
be determined in seclusion. This stands as a cooflinterest. Apart from this there were other
drawbacks too because of which the judiciary stattedermining the Hicklin test. The
conditions of the Hicklin test were revalued anglegal until the case of Aveek Sarkar.

10354 U.S. 476 (1957).

1Y atika Vashishth, Law and the Obscene Image: Reaflilegk Sarkar v. State of West Bengal, Available at
http://docs.manupatra.in/newsline/articles/Uplo88B3641-0F3D-4604-91CF-7B15660AA720.pdcessed on
29th July, 2024.

12 Miller v. California, 413 U.S. 15.

131965 AIR 881.
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In 2006, the Apex Court in the caseAjdly Goswami v. UGt introduced a new test called
the responsible reader test, wherein the burdemoliethe reader to be cautious in this era of
technology. Online obscenity has been regulatatidogases like Avnish Bajaj v. Stetavhere
the significant question was whether the websitebmheld responsible for the publication of
the MMS or not. The website was held liable whicswan intermediary held liable in this case.
In another casé\l. Saravanan & Dr. L. Prakash v. St#tea doctor was punished under Section
67 of the IT Act for e-distribution of objection&bphotos and videos of a woman just for
extracting money.

In the case ofAveek Sarkar v. State of West BeHgdihe Supreme Court said nudity can’t be
considered obscene per se under the meaning oRS2anless it arouses a feeling of sexual
impulse. In the landmark caseeek Sarkar v. State of West Ber(géll4), the Supreme Court
of India addressed the issue of obscenity in timeesth of a semi-nude photograph published in
a German magazine and later reproduced in the rndiglications "Sports World" and
"Anandabazar Patrika." The image depicted tenmiggulBoris Becker and his fiancée Barbara
Feltus posing nude to make a statement againghafsar

The legal controversy began when a complaint wad,fasserting that the photograph was
obscene and could corrupt the minds of young readaitially, both the Sub-Divisional
Magistrate and the High Court upheld the compladititwever, the Supreme Court overruled
these decisions, introducing a significant shifihie legal test for obscenity. Moving away from
the traditional Hicklin test, which assessed obggebased on its potential to corrupt
susceptible individuals, the Court adopted the camity standards test.

This test evaluates material against contemporacjetal standards and its impact on the
average person. The Supreme Court acquitted AvaedaBand others involved, ruling that the

photograph was not obscene. It highlighted thatrttagye had a legitimate purpose and did not
intend to deprave or corrupt viewers. This rulingrked a progressive step in the interpretation
of obscenity, aligning with modern societal vala@esl emphasising the importance of context.

In 2015, the AIB group was also in the headlingst®roast show, AIB Knockout, in which
multiple instances occurred in whiehcelebrity was made fun @fllegedly in a very rude and
offensive manner. In view of this incident, severanplaints were filed.

Conclusion:

However, despite this progressive shift, there Haen conflicting judgments. ThH&rashant
Bhushan v. Union of Indi€2020) case highlighted the struggle with definitgcenity in the
digital age. The Supreme Court of India found adedrashant Bhushan guilty of contempt

14\WP384 of 2005.

15 (2008) 105 DRJ 721: (2008) 150 DLT 769.
16 Cri. A. No. 770 of 2011.

17(2014) 4 SCC 257.
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of court for tweets criticising the judiciary, partlarly the Chief Justice of India. The court
concluded that his remarks tended to undermineirisétution's authority and dignity.
Emphasising the need for responsible criticism,dtiert imposed a token fine &fL,000 on
Bhushan. This case underscores the balance befremerpeech and the maintenance of the
judiciary’s respect and authority in India.

The judicial precedent on obscenity in India reBea complex interplay between evolving
societal norms, individual freedoms, and legal @gles. While there have been progressive
rulings that recognise the importance of context eontemporary standards, inconsistencies
persist. A clear, consistent, and objective franméws essential to balance the protection of
societal morality with the safeguarding of freedohexpression.

Moving forward, the Indian judiciary must striverfgreater clarity and uniformity in its
interpretation of obscenity. This can be achieweddveloping guidelines that account for the
context, purpose, and potential impact of the nedtér question. By doing so, the judiciary
can provide a more predictable legal environmeriteadpholding the constitutional values of
freedom and dignity.

Professors Lockhart and McClure grumbled, “No cgenss to know what obscenity is. Many
writers have discussed the obscene, but few caeagron its essential nature”.
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Abstract:

Community service described as a statutory punishomeder Bharatiya Nyaya Sanhita (BNS), 2023, and Biya
Nagarik Suraksha Sanhita (BNSS), 2023, is a paradigiftin the criminal justice system of India asetributive
approach to incarceration. This article examineg@sgvhat extent can the incorporation of commuretyise as an
alternative punishment in the Indian Criminal JustiBystem effectively address the objectives obilihation,
societal reintegration and deterrence, while consittgthe legal, cultural and practical challengasherent in its
implementation and also to conduct a comprehertsivgparative analysis of the utilization, efficacydachallenges
of community service sentencing as an alternativenprisonment, including an analysis of commusiyvice
sentencing in the USA, UK, Australia, South Afrita,

Keywords: Community Service, Bharatiya Nyaya Sanhita, resiegajustice, alternative
punishment, recidivism reduction, criminal justieéorm, rehabilitation, BNS, BNSS.

Introduction:
“Community service is a powerful tool forebilitation, allowing offenders to directly
give back to the communities they have harmed.”
— Judge Jane Doe. (Rai, 2021)

The Sentencing policy shapes a nation’s criminatige system by reflecting the societal
values, legal principles, and punishment philosephiTraditionally, India has relied on
imprisonment and fines under the colonial Indiand®&€ode, 1860 However, overcrowded
prisons, poor correctional conditions, high cosid limited rehabilitation have raised concerns
about purely custodial sentenceAccording to the National Crime Records Bureawgrdwo-
thirds of Indian prisoners are under-trials, highting systemic inefficiencies, delays, stigma,
and recidivisn®. In response, judicial pronouncements, committeelding the Justice V.S.
Malimath Committee (2003), Law Commission Repodsd the National Human Rights

1 Research Scholar, Faculty of Law, Jamia Millia IslamjaNew Delhi, Email: nuzhat.law@gmail.com

2 Professor and Former Dean, Faculty of Law, Jamia MélIslamia, New Delhi.

3 The Indian Penal Code, 1860 (Act No. 45 of 1860).

4 Law Commission of India, “277th Report on Wrongfub&ecution (Miscarriage of Justice): Legal Remedies”
(August, 2018).

5 National Crime Records Bureau, “Prison Statistickdn2022” (Ministry of Home Affairs, 2023)
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Commission have advocated the non-custodial amarmeftive sentencing mechanisms to
address these persistent concérns.

Despite legislative setbacks, the judiciary hasasmmally exercised discretionary powers to
impose the community service sentence. For exarapghgw Delhi court recently opted for a
community service sentence for a first-time offentéghlighting the potential for reformation
over traditional imprisonment. This decision aligmigh the Supreme Court's stances in cases
like Pappu Khan v. State of Rajastfi@amdBabu Singh v. State of U8Pwhich emphasised the
need for rehabilitation over punitive measures.

This statutory recognition marks a shift from fesition to reformation, aligning the Indian
penal philosophy with the global restorative justitends. Community service engages
offenders in meaningful work, fosters responsiailieduces stigma, and preserves social and
employment ties benefits lacking in traditional mspnment. The statutory introduction of
community service raises concerns about implementgudicial discretion, standardisation,
and offender right® Conceptual clarity, procedural design, and admritise infrastructure
remain underdeveloped. Courts lack guidelines enltitation, nature, supervision, monitoring,
and consequences of non-compliance, while cooidimeamong the judiciary, probation
services, local authorities, and civil societyiisifed, risking inconsistent applicatidhThis
article examines whether these reforms can trangiad effective penal policy aligned with
international standard$.Safeguards are also needed to uphold Articlé @fignity), Article
23 (prohibition of forced labour), and principles jfoportionality®, ensuring community
service remains reformative, non-exploitative, agditable.

Despite its potential, community service in IndéKs sufficient empirical research. Pilot
projects in Delhi and Tamil Nadu show positive @ames but reveal gaps in probation staffing,
monitoring, funding, liability measures, and puldizareness® International evidence shows
that offender dignity and fairness are crucial émmplianceé” For community service to

6 Government of India, “Report of the Committee ondrefs of Criminal Justice System” (Ministry of Home
Affairs, 2003), 14.9.1-14.9.4.

72005 SCC OnLine Raj 348

8(1978) 1 SCC 579

9H. L. A. Hart,Punishment and Responsibility: Essays in the Pjibg of Law45 (Oxford University Press, 1968).
10M.K. Guru Prasath & T. Charumathi, “A Critical Sjudn Community Service Sentencing and its Signifagain
the Indian Criminal Justice System,” 6 Internatiod@lirnal of Legal Science and Innovation 505 (2024)

11 bid.

12 Ritu Raj and Ananya Sen, “The New Criminal Laws andt&ative Justice,” 1thdian Law Revievit01 (2024).
13 The Constitution of India, 1950.

4 bid.

15 United NationsStandard Minimum Rules for Non-Custodial Measuregy@drules)1990).

1&Delhi notifies community service guidelines formoi offences’;Times of Indig24 Jun 2025); ‘TN Government
introduces 16 community services as punishmdires of Indig20 Jul 2025).

17 UK Ministry of JusticeCommunity Payback Annual Report (222
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function as an effective alternative, it must maitfiender skills with community needs, ensure
proportionality, and avoid punitive or degradingks.'®

Against this backdrop, this article examines theootuction of community service as a formal
sentencing option in India, assessing its feasybipractical and constitutional implications,
and place in global practice. It examines whetloenraunity service can become a credible,
humane, and rehabilitative alternative to imprisent® This article addresses existing
research gaps by conducting a comparative socal-lagalysis across jurisdictions and
assessing the operational, legislative, and phillesal dimensions of community service
sentencing. It investigates whether community senas introduced in BNS/BNSS, can reduce
recidivism, promote accountability, ensure sociegaitegration, and enhance the rehabilitative
orientation of Indian criminal justice administiati Ultimately, this article aspires to contribute
to ongoing reform dialogues by providing criticalsights for policymaking, judicial
interpretation, and administrative design, and loyoaating a shift toward restorative,
equitable, and community-focused justice in India.

Theoretical and Jurisprudential Foundations of Commnunity Service

Theories of Punishment and Sentencing Philosophy

Classical theories of punishment grounded sentgnicinretribution and deterrence, while
modern penology increasingly emphasises rehalmliteand restoration. Classical Theorists
like Immanuel Kant and H.L.A. Hart grounded punigmnin retribution, while Bentham’s
utilitarianism stressed deterrertf@elLater criminology shifted toward rehabilitationnch
scholars such as John Braithwaite and Howard Zeéwaraed restorative justice centred on
offender victim community participatich. Community service reflects this restorative
approach by combining accountability with constirectsocial work, and studies show lower
recidivism when it includes counselling or skilliloing.?2 However, ethical concerns caution
that unpaid labour must not be degrading or reptaeaningful rehabilitatio?®

Restorative Justice and Community-Centric Sentencig

Legal scholarship recognises community service dsrra of reformative and restorative
sentencing, which emphasises reintegration ovéatiea, and community benefit over mere
punishment. This is reflected in contemporary niweaand jurisprudential understanding that
offenders can undergo moral transformation throsighctured engagement with society, a
principle increasingly endorsed within Indian digtge on community service sentencing.
Restorative justice is a criminal justice appro#iat emphasises on reparations of the damages
that crime imposes instead of just punishing th&enofer. It is focused on dialogue,

18 Finnish Criminal Sanctions Agencinnual Review2021).

19 John BraithwaiteRestorative Justice and Responsive Regul@®(Oxford University Press, 2002).

20]d. at 10.

21 John BraithwaiteRestorative Justice and Responsive Reguldord University Press 2002); Howard Zehr,
The Little Book of Restorative Justigg@ood Books, 2002).

22 Michael Tonry, “Community Sanctions and Restorafipproaches” 34 rime and Justicé (2006).

23 Andrew Ashworth, “Sentencing and Criminal Justi¢ki&s” 200xford Journal of Legal Studi€32 (2000).
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responsibility, and reconciliation of victims, offgers, and community. This is usually done
through mediation, victim-offender conferences, anthmunity-based programs that help to
build understanding and rehabilitatit/n.

Historical Evolution of Community Service in Indian Criminal Jurisprudence”

The idea of community service sentencing is notmgetely new in the Indian Justice system
as Section 18(1)(c) of the Juvenile Justice (CarkRrotection of Children) Act, 2015 offers

the same. But now it has been incorporated in tR8,B2023, expanding its ope. On several
earlier occasions High courts across the countrye hsentenced offenders to perform
community service using its inherent power undeéx @8PC, 1973.

Historical proposals to introduce community seniid® Indian penal policy date back to the
IPC (Amendment) Bill, 1978, which sought to ins8dction 74A to recognise community
service, though this lapsed with the dissolutionthef Lok Sabha. Subsequent support for the
idea came in the Law Commission’s 156th ReporttaedMalimath Committee Report, both
emphasising reformative justice and reduction @fqor overcrowding, though they flagged
concerns about administrative feasibility and nmity.

According to Rule 2(vi) of the Juvenile Justice €, 2016, "Community Service" refers to
services performed by juveniles in conflict withethaw as a substitute for other judicial
remedies and penalties, provided that such seracesot degrading or dehumanizing. The
Probation of Offenders Act, 1958 permitted condiéirelease but did not recognize mandatory
unpaid work. Courts sometimes ordered tasks lie ptanting or road cleaning, but these were
ad hoc. IrState of Gujarat v. High Court of Gujafdtthe Supreme Court endorsed reformative
justice, though the lack of a statutory framewargvented consistent application.

Judicial Recognition and Application of Community Srvice Prior to BNS in the

Absence of Legislation
In the past, due to the lack of statutory provisiam the IPC and CrPC, some High Courts
directed the accused to perform community sentdfaeexample, the Bombay High Court
mandated community service at a hospital as a ttiondor quashing an FIR under sections
354, 506, and 342 of the IPC, also after a setifeinetween the partiés.
Indian courts have repeatedly experimented with rmamty-oriented sanctions even in the
absence of express statutory authority, partiqulahile exercising inherent and bail-related
powers. InSunita Gandharva v. State of M#® Madhya Pradesh HC suggested community
service sentence for accused post-bail to ensumglance with the Criminal Justice System.
Another aspect dealt with by the court was whetin@ot the scope of bail conditions in section
437(3) the CrPC could encompass community senéngeace. This was upheld in the court,
which said that the term any other conditions ia thterest of justice in Section 437(3)

24 Dr Asifa Parveen, “Restorative Justice in the IndRximinal System: A Shift from Punitive to Refornvati
Approaches,” 2 (2025).

25 The Juvenile Justice (Care and Protection of GhiliModel Rules, 2016.

26(1998) 7 SCC 392.

2TWP (Crl) 116/2022

281d. at 24.
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permitted the directing of the accused to compmetamunity service or any other reformatory
measures. However, these conditions must be vellyntdfered by the accused, considering
their capacity and willingne<8.Similarly, in another case, the Delhi HC ordered for
offenders above eighteen, despite acknowledging barthe complainant, while quashing the
FIR under Section 482 of CrP€.

In Giljar Singh v. State of Madhya Pradéshhe Madhya Pradesh HC ordered regular bail on
the provisions of section 188 of the IPC on thedttoon of installing a water harvesting or
recharge system. Bhiv Kumar v. State of M.P? a direction of planting saplings was ordered
and regular bail under section 307 of the IPC heghlgranted?

In the case oBolemen SK v. State of West Betigéie Supreme Court ordered release of a
prisoner who turned out to have been a minor dutiegcommission of the crime. The Court
ordered him to plant 100 trees in a year as a camtyngervice instead of sending him to the
Juvenile Justice Board.

In Vishal Awtani v. State of Gujarathe Gujarat High Court ordered the State Goverrrizen
prepare a policy that will require all residentarid without mask wearing during the COVID-
19 pandemic to engage in mandatory community seaticpecific COVID-19 care facilities.
On the same note, the Delhi high courtMohd. Umair @ Umer v. State (Govt. of NCT of
Delhi) & Anr2® quashed the FIR on the ground that the partiesétied the dispute amicably
by giving one month community service in GurudwBeangla Sahib to a 21-year-old accused.
Delhi High Court inManoj Kumar v. State (Govt. of NCT of Delhi) & ARfrinstructed, to
render community service, at Lok Nayak Jai Praksshayan Hospital on Saturdays and
Sundays, to an accused, who had kissed a womaouwtler permission and thus outraged her
modesty.

Similarly the Madhya Pradesh High CourtNarendra Upadhyay v. Narendra Singh & Qrs.
% on finding that litigants are not supposed toeuéit the expense of default of their counsel,
ordered the default counsel to do one hour commgeitvice at a Mercy Home, and reinstated
a criminal case filed in 2013.

29 Community Service' Under the BNS - An Incomplete Pedmising Penologocial Advancement, available at:
https://www.livelaw.in/articles/community-servicexder-bhartiya-nyaya-sanhita-262322  (Last  Visited on
December 01, 2025)

30Mahender Singh Alias Sunny vs The State, Crl.M.C/B%521.

31M.Cr.C. N0.29827/2019.

32Shiv Kumar v. State of MP, 2005(3) MPHT 466.

33Vivek Krishnamurari Shrivastav v. State of Mahatesland Ors., 2024 LiveLaw (Bom) 348.

34SLP (Crl.) No. 709/2019, order dated 12.07.2019.

35W.P. (Crl.) 116/2022

36Crl. M.C. 674/2021, decided on 21.03.2021.

S'W.P. (Crl.) 116/2022.

38Misc. Criminal Case No. 43706 of 2023.
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In Dr. Ekta Singh Casegwhich was presented in the Karnataka High Cowrtempt actions
against a doctor, who had issued an unconditiopalogy and even offered to do a day of
community service in one of the government hospitaBengaluru were withdrawn.

On the same note, the Madhya Pradesh High Co®Biv. The State of Madhya Prad€sh
directed the accused to serve seven days of conyraanvice in the university library, after he
had compounded a case of ragging after the accassthior student, had shown remorse over
his actions.

In a recent case that gained great publicity intfeglia in Pune, a minor who was driving a
Porsche car, also popularly known as Pune Porsabe,Caused a fatal accident in which two
people died. He was first sentenced by the Juvdn#éice Board to community service of 15
days, by making him serve the traffic police, atgbavrite an essay on road accidents. This
ruling prompted mass public denunciation on theugds that it was unduly lenient, the Board
later overturned his order to remain on bail.

Statutory Incorporation of Community Service underthe Meaning and Definition
of Community Service:

Community service is a kind of non-custodial pumsint in which the court directs the offender
to do some unpaid labour for the community. Itgpleed instead of imprisonment in most non
serious crimes and first time offences. This isdbonly punish the offender but also encourage
rehabilitation and social reintegration.

Community service is defined by the United NatiStesndard Minimum Rules to Non-custodial
Measures (Tokyo Rules, 1990) as work which is resdl@uring a certain duration to the
community by the offender without compensation.

The explanation to section 23 BNSS defines the ®aommunity Service. According to the
explanation, the term Community service shall mianwork which the Court may order to a
convict to perform as a form of punishment thatdfgs the community, and for which he shall
not be entitled to any remuneration.

In section 4, BNSS has made a first-time introductof community service as a penalty.
Community Service can also be understood to refer moble service that the order of court
can prescribe to the accused to be given withaupemsation in the interest of the society and
any section thereof. Community service is also nmhigher in another purpose, inculcating a
sense of responsibility, of paying back to the stycin the offenders.

Scope and Legislative Recognition of Community Seice:
With the introduction of the Bharatiya Nagarik Swglaa Sanhita, 2023, and the Bharatiya
Nyaya Sanhita, 2023, there was a revolutionary ghamommunity service was finally

3%Criminal Contempt Petition No. 8 of 2023; 2023 Liveléar) 378.
4OMisc. Criminal Case No. 48759 of 2023; 2024 LiveLa&P) 29.
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introduced as a formal sentence in India undeateprovisions of the BNS, giving judges the
freedom to impose such penalties in appropriatesce@ection 4(f) of the BNSrecognizesit
as an alternative sentencing option, moving frokardal punitive models toward rehabilitative,
participative, and community-based justice.

Section 23 of the BNS5defines community service as “the work which treu@ may order
a convict to perform as a form of punishment thaxtdiits the community, for which he shall
not be entitled to any remuneration.”

benefit, it is notable on its own as lacking inaile It leaves some crucial words such as work
that benefits the community purely open to thediadliinterpretation. The law is also silent on
the nature of activities that should be consideécegualify, how the length of service is to be
determined or how the supervision and verificatian be done or how to match offenders with
appropriate placements. This lack of clarity iniségtion poses a serious challenge in
implementation. Although it provides very usef@xibility to the judiciary, it also gives it the
possibility of inconsistency, disparity, and evesgdl challenges as the nature and the
punishment burden might differ radically across tmurtrooms. Judges may interpret
community service differently based on personatréigon.

This could result in unequal sentencing, which campses uniformity and equality before the

law. *® The lack of consistency in the sentence of comtyisgrvice gives the perception of

injustice and inequality in the justice system. v major criticism is the absence of proper
supervision and enforcement of community servicem**

The introduction of the community service in the 8MWas not a fresh and new idea but the
one, which has been long-term development in Ingideprudence. This idea has long been
on the fringes of the criminal justice system, Mfestied in two main ways: statutory application
in relation to juveniles and judicial interpretatim cases concerning aduts.

Offences Covered and Sentencing Discretion

Community service, as specified in Section 4(fjref BNS® is considered a separate form of
punishment to other forms of punishment i.e. delifimprisonment, simple or rigorous
imprisonment, Forfeiture of property and fine. laynbe fined in regard to six offences
identified under BNS:

41 The Bharatiya Nyaya Sanhita, 2023 (Act 45 of 2023).

42 Major Changes Introduced by the Bharatiya Nyaya Bardwailable at: https://www.livelaw.in/top-stesimajor
changes-introduced-by-bharatiya-nyaya-second-sa2dH558 (last visited on November 11, 2025)

43 Md. Imran Wahab, “Analysing Community Service adade of Punishment in Bharatiya Nyaya Sanhita
(BNS), 2023"Legal Service India.com available &ttp://www.legalserviceindia.com/legal/articled00-
analysing-community-service-as-a-mode-of-punishrirefttharatiya-nyaya-sanhita-bns-2023.html (lasitets
January 29, 2026).

44 1bid.

45 Dr Anjay Kumar and Kaushik Katyayan, “Community @ee in Indian Criminal Law: An Examination of Legal
and Practical Dimensions.”

46 The Bharatiya Nyaya Sanhita, 2023 (Act 45 of 2023).
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i.  Public servant trading unlawfully (Section 202);

il. Failure to attend court in responding to a prockimnamade under the Section 84(1)
of BNSS (Section 209);

li.  Attempt to commit suicide, to induce or restraia #xercising of legal power (Section
226);

iv.  Theft under which the amount or value of the stqlesperty is less than the sum of
Rs.5000 and a person is first-time offender coedand returns or restores value of
property [Section 303 (2)];

v.  Public misconduct of a drunken individual (Sectg%b);

vi.  Defamation [Section 356(2)].

The fact that community service sentencing is atsulte penalty to offences under Sections
202, 209, 226, 355 and 356(2) of the BNS is relegarce these sections are connected with
the conjunction or. Interestingly, under Sectio3(@) of the BNS, community service is not
merely an option for punishing theft but rather iy punishment which the court is required
to administer for the same offente.

Legal Implications of the default in the renderingof Community Service.

The relevant question in this respect is the qoestf what to be done in the event of a convicted
individual failing to carry out the community sesgito be performed as ordered by court or
performing unsatisfactorily or partially. Sectiono8the BNS provides the procedure of the
liability of an individual convicted of default @ommunity service.

Such a provision is vague when it comes to commusgtrvice. It is an indicator of the
vagueness or omissions in the drafting of Sectioro®cerning the default of community
service. Though the default of community servicensntioned in Section 8(4) it does not
specify the period of imprisonment like it doesalhcases to the defaults in terms of fine. The
termination of imprisonment through the paymerfirad is given by the BNS, yet it is not clear
directly how the termination of imprisonment happemhen the imprisonment has been
imposed in default of the community service whendérvice is later undertaken or in any other
case when the imprisonment has been remedied. Tharach need of legislative or judicial
explanation on the sanfé.

Unless there is a legislative amendment to cleahammbiguities, or a clear pronouncement
by a court of law to correct the current ambiguihe legal perspective that prevails suggests
that the sentencing court should pre-emptivelyexpiessly indicate in the order of conviction
itself the alternative term of imprisonment whishto@ be imposed should default occur in the
discharge of community service.

Requirement to expand the Applicability and the Scpe of Community Service

47 Amir Suhail, “Community Service As Sentencing Alitative: Towards A Reformative And Restorative
Criminal Justice System In India,” 202&ailable at https://www.livelaw.in/articles/reformative-dimgion-of-
community-service-bharatiya-nyaya-sanhita-anal$48964 (last visited January 22, 2026).

48 |hid.
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Despite the formal introduction of the concept ofmenunity service as an alternative to
incarceration by the legislature, the practicafuisess of its application remains exceptionally
low. In the reality, it is hardly possible to fifgsues in trial court or magistrate court where the
community service can be ordered to be implememntedily limited to the theft offence where
stolen property is not worth more than Rs. 5,00@hé modern world, the price of stolen assets
usually surpasses this mark and, therefore, switiants have become even more uncommon.
In order to introduce any meaningful sense to phitosophy behind community service, it is
required that the scope of the philosophy must beuexpanded. It can be suitably applied to
the offences that are punishable by imprisonmeatterm of up to two years, or the offences
whose law prescribes an alternative sentence ef ffven some crimes with maximum
punishment up to seven years in case they aresnotus in nature can be also considered. The
first-time offenders, young people under 21 yedrage, the elderly, infirm persons and to
women may be accorded priority in such categorfesases. But it may not be possible to
develop an exhaustive list of the particular offshavhich can be the subject of such
sentencing?®

Comparative Global Practices in Community Service 8ntencing

The experience of other countries indicates thatroanity sentence is effective only when it
is backed by good statutory directives, probatiawilities, trained supervisors, social
confidence, and community involvement. The Comnmuiityback model of the United
Kingdom, which is managed by the ministry of Jusfiaelies on a well-defined set of
guidelines, probation officers, monitoring machineand the distribution of tasks according to
their skills>* In other jurisdictions such as Finland and otNerdic countries, community
sentencing is a part of a larger welfare structwhech dedicates itself to human rights,
reintegration, dignity, and rehabilitative justidéew Zealand and Australia have a focus on
cultural adjustment, integration of education amgagement with the communities, which
proves that community service sentencing is a pmalternative when supported by
institutional transparency and social appré¢dlhese contrasting models have a good learning
aspect towards the developing community serviceahiodndia.

Anglo-American and Nordic Models:

United Kingdom- Community service orders were dighbd by theCriminal Justice Act of
1972following the successful Scottish pilots. Lateradgamation under thHeowers of Criminal
Courts Act, 1973gives the guideline by which community service evedare issued and
executed in the UK. The UK Ministry of Justice essrents demonstrate completion rates of
over 75 per cent and small and steady declines-affending>?

49 bid.

50 Government of United Kingdom, Community Paybackailable at https://www.gov.uk/community-sentences
(Last Visited on December 3, 2025)

51 Ministry of Justice (UK)Community Orders and Unpaid Work: Research Sumif20g1).

521d. at 3.

531d. at 21.
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United States- Adopted unequally among states, aamignservice tends to be included in
probation. According to the studies by the Ameri&ar Association, it is a cost-effective
measure but cautions against inequalities becdube @ocial-economic bias and absence of
supervision standards.

Finland and Nordic Countries:

In this case, community sanctions are in line Withspirit of welfare state. Community service
in Finland is administered by the Finnish Crimisainctions Agency that focuses on social
support and reintegration and the re-offendingsratethe country are significantly IoW.
Similar to other Scandinavian nations, Finland e @f the first countries to implement
community service and non-custodial reforms. In5,99 added community service to its
Criminal Code with a 14 to 240-hour service rarges. applied in cases where the sentence is
not more than eight months of imprisonment; in ¢asecourt exercises discretion to impose it
more than that, at least 90 hours are to be ord&iathnd also has a conversion rule: every
single day in prison means an hour of communityisef®

Asia, Europe and the Global South:

Spain- It was nearly 13 years before Spain transfornoeamunity service into a ground reality
out of practically nothing more than a statutorpwpsion. The Spanish community service
programme is not the one directly regulated bysthée but it is the one, which is regulated by
the government of Spain through the agency thdéveloped by the government of Spain, the
agency functions under the contractual agreementishsigned between the government and
the agency. It was added to the 1995 Criminal Géde 49) and imposes a maximum of eight
hours per day and 31-180 days on the offender gagmin public-welfare worK. There is
also a conversion rule in Spain, one day of impmsent is one day of community service.
Singapore-Singapore community service is regulated by tiotice 344 of the Criminal

Procedure Code of Singapore, which is directly gaday the government using a panel with
judges, police and prosecutors. It is applied ferafers who are 16 years old and above and is
imposed at the discretion of the court where itoisnd to be reformative® There is no set
statutory range, but the order is usually betweeantl 240 hour®. In Section 346(2)(a), the
health eligibility must be determined by the couftsis applicable in cases where there is
imprisonment of not more than 3 years and the admuust learn how to get employment and
the moral values acquired and must undergo semtsitistraining°

South Africa- In South Africa, the community corrections systeffiers an option to
incarceration where offenders serve their senteinct® community under the supervision of

54 American Bar Associatiorgtandards for Criminal Justice: Sentencing Alterwesi(3rd edn., 2019).
551d. at 22.

56 The Criminal Code of Finland, 1894, Chapter 6.

57 The Criminal Code of Spain, 1995, art. 33(3)(k)

58 The Criminal Procedure Code, 1955, s. 344.

591d. 74

60 |bid.
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correctional authorities. According to Brujhghis system ensures that offenders remain part
of their families, employment, and neighbourhoods.

Australia and New Zealand Both of these countries include community sendsea part of
the wider menu of community-based orders. The Aliatr Law Reform Commissions report
that successful offender reintegration occurs wioeders contain elements of education and
community consultatiof”. New Zealand is the only country that incorporafie®ri restorative
practices, which connects community work to cultueatoratiorf® This comparative research
therefore shows that statutory clarity, sufficiesupervision infrastructure and community
involvement are determinants of succ®sJhese insights shape the evaluative framework of
the new regime of India.

Effectiveness and Implementational Challenges

The legislative gap in the very core is the masatichallenge to the successful implementation
of community service in India. At present, Indisedaot have a specialised national or state-
based agency that resembles a special probatieiceseand is capable of fulfilling these
functions.

Already the current probation system is alreadyrlmwelened and under-resourced and ill-
equipped to absorb those huge logistical issueb @sscthe massive community service
sentences. Such an institutional lack producesmgtementation paradox since the newly
implemented BNS has brought forth a reformativermoedern punishment, but it has not given
an administrative infrastructure that is moderatelydernised in order to render it functional.

In the absence of a definite answer to such a igumess Who will supervise, community service
is in danger of becoming a sham provision, andralpe ordered by the courts, but incapable
of execution, supervision or checks, and therefiwai&ing it no more than a formality. There is

also lack of a national digitalized system of kagpihe records of the offenders that are to
undergo community service which monitors their pesg and keeps record of compliance,
which is ineffective to the administration and aksbrisk of being manipulated or even

duplicated®

Without a clear statutory provision, it would beamsistent on what recourse a court would
have. Would the offender be held in contempt ofrtas well? Would the court have the power
to sentence to original custodial sentence whichblegn substituted by community service? Or
would it just be a matter of increasing the servioars? All these options have varying legal
consequences and leaving this choice in the hahdkeojudicial discretion will lead to
inconsistencies even more. In case community seiigi¢co be considered as a serious penal

614J Bruyns, N Jacobs-du Preez, et al., Community Ctores: Fundamentals and Philosophy (TSA Publishing
South Africa, 2002).

62Australian Law Reform Commission, “Sentencing of Fatl®ffenders, Report No. 103" (2020) para 5.2.

63 New Zealand Ministry of Justic€Eommunity Work Sentences Evaluati2018).

641d. at 42.

55 Vivek Kumar Gupta, “Alternative sentencing in ladiThe legal dimensions of community service urider
Bharatiya Nyaya Sanhita, 2023, If&ternational Journal of Criminal, Common and StatytLaw65-73 (2025).
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sanction, then an explicit and codified or elseistamust be present. Clear procedure regarding
breach of a community service order is quite aitso as to make sure that the sentence has
some legal force and offenders would not view isasething as an obligation to be avoided
without any penalty.

There are both challenges and opportunities inntipdementation of community service as a
punishment in India. The main issues are to make #at community service is applied
consistently and appropriately in various casascélindia is a federal nation, states can have
a different community service approach. In the abseof a standard policy framework, the
differences in the implementation can result inquae justice delivery throughout the natfSn.
These demand clear instructions on the type oficerand length of time, and also the
mechanisms on how to monitor and assess compliance.

The application of community service sentencing itesbstacles in the context of resource
distribution and coordination of the agencies. @direquently, community service may be

perceived as an insufficient punishment by the gdnmpulation and, moreover, it may make

them less trusting of the justice system. The atligsues of community service include issues
of involuntary servitude and especially when thegtiocated is not directly related to the harm
that is committed by the crinté.

Prevention of misuse of community service is anothallenge. Without stringent policies and
supervision, it is possible that community servgcabused or taken as a soft option to serious
crimes. As a solution to this problem, the BNS s$ti@ncorporate certain clauses to the rigorous
checks and responsibility, so that violators wél inade to serve their community service as
dictated and that the service should be both tuaghd helpful to the community. The other
ethical issues that arise out of community seraiethe issues of the involuntary servitude
especially when the duties that are being setatrdirectly directed to the harms that the crime
inflicts.%®

Conclusion:

Community service sentencing is a reformative, psgive, and rehabilitative change in the
criminal justice administration of India and hascafound its way into other jurisdictions
around the world as an alternative to the traditiaustodial sentences. Restorative justice,
which focuses on rehabilitation, social reintegmatiand offender accountability, offers a
substantial alternative to imprisonment. This poberves to reform the individual as well as
the broader community needs by enabling convictscdotribute positively to society.

56 1bid.

67 Md. Imran Wahab, “Analysing Community Service adade of Punishment in Bharatiya Nyaya Sanhita

(BNS), 2023"Legal Service India.com available: &ttp://www.legalserviceindia.com/legal/article100-
analysing-community-service-as-a-mode-of-punishrieittharatiya-nyaya-sanhita-bns-2023.html (lasitets
January 29, 2026).

68Shivani Johri “Concept of Community Service as Pumisht under BNS, 2023- a boon or bane? — The Lawway
with Lawyers Journal, “available at https://thelawwaywithlawyers.com/concept-of-commityrservice-as-
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Community service sentencing may also be cost-gataster a culture of empathy and civic
action, and alleviate the systemic issues assdovtt jail overcrowding. The possibilities for

its use are enormous, though effective executidir@guire strong oversight, clear guidelines,
and mechanisms to evaluate its impact. Communityiceein India is a major step towards a

more human-focused judicial system, one that pises reform over retribution and is more
socially conscious in its approach to criminal law.
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Objectification of Women in Media

Dr. Prabhat Kumar Saha
&
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Abstract:

This article discusses the Kerala High Court’s judginen the issue of objectification of women in treglia. The
verdict itself is progressive while negating anyeaiification in the dispute at hand. However, itdes.an important
issue, that is, the impact of objectification of vemnm media by fragmentation of women’s bodies afdichanising
them to promote and reinforce the patriarchal stami$ by the sexual gaze of women.

Keywords: Indecent Representation of Women, Male Gaze, Mé@bigctification of Women,
Obscenity, Public Morality.

Introduction:

Arguments about the depiction of women’s body paften form part of a broader dispute
between those who are in favour of the expansi@vedman'’s right to express herself through
her body but seek freedom from the male gaze apsktlwho would like to see a woman’s
liberty to represent herself curtailed in the namhgublic morality and health. Against this
backdrop, the article analyses the recent judgmiethte Kerala High Court ifelix M Av P V
Gangadharan and Otherand its impact on the issue of the objectificatidrwomen in the
media.

The Controversy:

The recent controversy started challenging pati@rand social norms when a man posted a
picture on Facebook of his wife breastfeeding &otst conversation about letting mothers feed
in public spaces. However, it only invited crititiSrom both men and women. The public
outrage subsequently prompted the magazine Gristafaikto take up this issue. The cover page
of Grihalakshmi (1-15 March, 2018) depicted modi Goseph staring straight into the camera
and breastfeeding a baby, exposing her bosom,amiaiption which reads, “Don’t stare; we
have to breastfeed.” The public perception thattisbuted to the sexualisation of breasts went
against the magazine, which termed it obsceneavalgd somehow an indecent representation
of a woman. On the other hand, those who seetbeedmg for biological purposes term it to
be beneficial for the cause of free and open biessding.

1 Associate Professor, Faculty of Law, Banaras Hindu Warsity, Varanasi, India.
2 Assistant Professor, Tripura Government Law Colledgartala, Tripura, India
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The debate turned into a legal battle when a W4iitiBn was filed in the Kerala High Court
(Felix M A v P V Gangadharan and Oth&®18) submitting that the cover page of magazine
offends Section 3(c) and 5(j)(iii) of the Protectiof Children from Sexual Offences Act, 2012
and Section 45 of the Juvenile Justice (Care amte&ion of Children) Act, 2015. The
petitioner also challenged the action by invokingctbns 3 and 4 of the Indecent
Representation of Women (Prohibition) Act, 1986d akrticles 39(e) and 39 (f) of the
Constitution of India.

While dismissing the Writ Petition, the high cobeld that the picture’s particular posture and
its background setting (mother breastfeeding thHeyhaas depicted in the magazine, is not
prurient or obscene; nor even suggestive of it.I8\it@jecting any obscenity in the image, the
court said that it does not affect society’s mdeddric and sensibilities, as shocking one’s
morals is an elusive, amorphous, and protean conuetpfree from subjectivity.

Jurisprudence of Obscenity:

The rationale behind the obscenity or vulgarityéssnder the veil of public morality came in
the British case which held that any publicatiomliscene if it tends to “deprave and corrupt
those whose minds are open to such immoral infe€h@egina v Hicklinl868). However,
United States (US) Supreme Court has moved to &+matified approach when it declares
that “State statutes designed to regulate obscaneriads must be carefully limitedMller v
California 1973). Moreovernot everything was considered obscéReth v United States
1957). For example, Playbayagazine is pornographic but not obscene. Somenfsimiriters
have proposed to redefine pornography as that wigckhssarily involves the subordination of
women and thus to be contrasted with “erotica”,alutis not subordinating—but this usage is
idiosyncratic (Koppelman 2005:1639).

Supreme Court of India has also progressively eglake rigours of the standards concerning
obscenity and immorality in Ranjit Udeshi v Statke Maharashtra(1965) Chandrakant
Kalyandas Kakodkar v State of Maharash{t®70) Samaresh Bose v Amal Mitf&986)and
Khushboo v Kanniamm#&2010). Further, the Kerala High Court said thaatvhay be obscene

to some may be artistic to other; one man’s vulgasianother man’s lyric. As the beauty lies
in the beholder’s eye, so does obscenity. Interglsti whether these types of images objectifies
a woman or not is left with the people to undemdtand decide because the court observed that
the matter is not free from subjectivity.

Harry Clor advocates against obscenity while reagg the harm any such publication could
have had. He termed such projection objectificateord described it as more or less
dehumanising (Clor 1996: 192). While declaring tkerala High Court’'s judgment as
progressive, the opinion of Claan be brought when he argues that some femimist® t
salvage certain erotic materials that supposedlyndib degrade women. ‘They condemn
“objectification” while apparently validating rementations of a sort that inevitably objectify’
(Koppelman 2005:1648).
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Some may argue that breastfeeding is absolutedysi@ human motherly act which undeniably
is beyond the prurient interests of human beingstedver, the image of the young model on
the cover ofa magazine actually makes only a tiny dent in theptly entrenched, if entirely
modern, taboo. It certainly marks the woman veeady as married, respectable, elite, and
therefore ‘eligible’ to demand exception from thexsal gaze. It is seen to be maternal-
distinguished from the sexual (Devika 2018).

Even the Kerala High Court rejects the connotatian the cover page is sexual. The court has
cited representational traditions of Indian art @rmlso holds the view that the particular image
does not blatantly trigger the lustful thoughtsu@a@lso passively supports the idea that as the
image is of a traditional mother with vermillion ber forehead and parallelly she is nurturing
her baby; thus accepting the traditional moreshef gociety; so in no way can it be called
obscene or triggering prurient interests. Howetlee, decision opens a way for the media
industry which can defend any representation iegito women.

Media industry, either electronic or print, somevéhdown the line has always justified the
vulgar tastes which pushed up its sales and hetpeshch out to the masses very quickly.
Although sex itself was never a problem rather laingt which may create an awful norm or
promote an idea which may have the ill effect andtibject is a problem. Catherine Mackinnon
had argued that “because pornography is sexuighdt like the literatures of other inequalities.
It is a specific and compelling behavioral stimylasnditioner and reinforcer” (1987: 200).
However, it cannot be taken as true rather obscenény form induces consumers to entertain
morally awful fixed norms. This thought can be talks a common one between conservative
thinkers like Harry Clor and feminist Catherine Mamon (Koppelman 2005:1652).

While the matter which remains exceptionally blatanthat moral policing cannot be done

when we are talking about the health of motherchild in our society through breastfeeding.

Those guestioning the cover page of the magazine steaming a fundamental human trait and
a mother feeding a baby cannot be seen by anylenshlt is something about which we have
to be very cautious. However, the issue of obsgguitsprudence revolves around the harms
which may be caused to children due to exposuamydind of nakedness. It has to be kept in
mind that harm to children is something which isyveentral to the idea of obscenity law. The

objectification of women creates severe damagheartindset of children, growing teenagers
along with adults. It has to be understood thattesder is shown and resultantly absorbed by
the people can contribute towards a mass culturehwhay trigger a negative attitude towards
women and feed the sexual gaze.

Naturally, State can always come up to stop angatification which can denigrate women and
objectify her. Through legislation, it may put st@mp anything that may bring the human value
of women to zero and make her an object to be @odthjoyed. The state can also legislate on
the central theme of obscenity by protecting chlitdthus working upon the standards of the
society to help parents who never wish their cbitdio get hold of materials which may create
awrong impression on their young mind. Howevas, & matter of concern that the enforcement
of laws are ineffectual as children do get theindsaon such products.
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To fight any obscene and objectified image of wonmemedia, what we have to understand is
that the accepted standards, roles, and appeanahids are imposed on women are tailored
to men’s preferences. In other words, men are iogeabedia images of men and women as
they wish to see in reality (Gevorgyan 2016). Bdityedan, in The Feminine Mystique,
criticises the image created of women as “the hdppysewife heroine” (1974). Fragmental
display of the female body and the fragmentatiowofen’s body promote and reinforce the
patriarchal standards through the male gaze. Bpayis in televisions and magazines revolve
on the other side of women, that is, slender Ipgeninent breasts or the thighs. It is difficult
to perceive that body holistically and as possgsgarsonality (Gevorgyan 2016). The
vermilion and red bindi on the woman model of théh&akshmi magazine was just a tool to
justify the objectified stereotypical women.

Our culture is saturated with heterosexuality. Kaferney had indicated eighty-five years ago,
‘the socially sanctioned right of all males to salise all females, regardless of age or
status’'(Baumeister and Vohs 2007: 631). The sesatédin occurs in many forms, ranging from
sexualised evaluation to sexual violence (Castagéia: 364). “The most subtle and deniable
way sexualised evaluation is enacted—and arguaklynost ubiquitous—is through gaze, or
visual inspection of the body” (Freidrickson andoRds 1997: 175).

Although the judgment of the Kerala High Court nsagm to be very progressive and opposed
to the conservative thought process. However, rinot be denied that women have been
reduced to their body parts. The present contexttha potential for sexual objectification.
Moreover, sexual objectification occurs whenevewv@nan’'s body, body parts, or sexual
functions are separated out from her person, rebtacthe status of mere instruments, or else
regarded as if they were capable of representing@urvais et aR011:5).

Women do confront a sexually objectifying gaze amious representations, which may not be
called obscene or vulgar, but the representatiergsts makes her vulnerable, and this is very
vibrant in the visual media that depicts interpaedoand social encounters. It has to be
understood that sexually objectifying treatmentvoimen in the visual media is certainly not
limited to pornography. Moreover, Asian women apetfayed as possessing more exotic and
subservient sexuality whenever visual media focusvomen’s bodies, and it is quantified in
terms of her relative facial prominence. The anentiic biases of these kinds are called “body-
ism” and undoubtedly it is objectifying (Freidricksand Roberts 1997:176).

The Kerala High Court brought the cultural aspddndia to justify the image on the cover of
the magazine, but it cannot be forgotten that toalt practice of objectifying female bodies
originated to create, maintain, and express patndr(Freidrickson and Roberts 1997:177).
The high court took contemporary community stanslamt went ahead to call the image to be
not obscene; nor even suggestive of it. However pibint of objectified gaze imposed on a
female body through the prevalent customary patigrstandards remains intact and is a cause
of concern.
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Conclusions:

The concept of obscenity is very relative and ddpathon contemporary circumstances and
has developed through judicial decisions both éWest and in India. Moreover, the Kerala
High Court has given way for liberal interpretatidout the question of the male gaze
objectifying and using women as a tool is somethwigch remains unanswered, and this
concern goes untouched in the judgment.
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Artificial Intelligence in Criminal Justice Adminis tration:
Judicial Efficiency and Privacy Concerns in India

Dr. Harpreet Kaut

Abstract:

This study examines the comprehensive transformaifocriminal procedural structures in response tte
accelerating integration of digital technologiegthin global and domestic judicial systems, withaatigular focus
on Atrtificial Intelligence (Al). It highlights hoadvanced jurisdictions, such as the United Stdtage incorporated
Al-driven risk assessment tools into court procegsi while specialized legal technology firms hdegeloped
sophisticated predictive models capable of anatygidicial data to forecast outcomes. Similarly, Eldmber states
of the European Union have progressively adoptetigtized automated systems to enhance case athatiiois
and support services, guided fundamentally by gy guardrails, such as the European Ethical Ghaon the
Use of Atrtificial Intelligence in Judicial Systenfgyainst this global backdrop, this study scrutésizecent legal
developments and the operational applications ofa&hin the Indian criminal justice domain. It balees the
evident structural benefits—including enhanced stigative speed, data objectivity, and backlog gatipn—
against severe constitutional challenges, mostligtie potential infringement of the fundamentghiRto Privacy
guaranteed under Article 21 of the Constitutiodnafia. This study concludes by asserting the urgecessity for
empirical research, multi-stakeholder governance] eobust legislative safeguards prior to full-se&&chnological
integration.

Keywords: Artificial Intelligence, Criminal Justice System, Right tPrivacy, Digital
Technologies, Predictive Policing, Data Protection.

Introduction:

The relationship between criminal procedural law and eidlfintelligence (Al) has emerged
as a critical focal point in contemporary legal and scierg@iwlarship. Although Al has yet to
be comprehensively codified within standard legal definitionspperational boundaries are
understood through computational theories and complex engineering gsaatioed at
replicating human cognitive architecture. With its growing aaibn in government, private
sectors and industries, the Al is now ranging from products to senibe potential of Al to
facilitate the complex tasks with minimal lacunas has pushedei&lopers to stretch the
boundaries. With such developments, several Al related problems arose.

For example, the Al bias, copyright issues in training dats 8eepfakes and envision of
privacy. Jurisprudential experts assert that these advanced icatalgystems hold
unprecedented capacity to supplement, and in highly structuredrigse substitute human
administrative action in solving complex procedural matricgsmihimizing human fatigue

1 Assistant Professor, Faculty of Law, Maharishi Maakdeshwar (Deemed to be University), Mullan, Amhala
Haryana, Email: drhkaur23@gmail.com.
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and cognitive biases, Al integration promises to enhance tleepfly, transparency, and
objective neutrality of legal processes.

To systematically evaluate these capabilities, modern leghblasship categorises
computational intelligence into three fundamental typologitesng, moderate, and weak Al.
Strong Al represents a theoretical framework in whickiséesn possesses universal cognitive
capacities, self-awareness, and multi-domain reasoning, cdogadcahuman intelligence.
Moderate Al refers to advanced technical systems engineeredetute intricate, highly
optimized cognitive tasks within tightly bounded domains. Weak Alrgsete narrower
algorithmic processing tools designed to optimize the throughpuaaehandling efficiency
of preexisting organizational systems without independent decisiomgeipabilitieg.

The institutional adoption of these Al modalities has triggareeixponential surge in the global
legal technology market. According to quantitative market forecdmglobal legal artificial
intelligence sector is projected to experience profound stalcéxpansion, scaling rapidly
from an estimated baseline valuation of $2.82 billion in 2025 to $3.76rbitli 2026. Driven
by the intensive deployment of natural language processing (NidPaatomated discovery
solutions, this trajectory is anticipated to achieve steeppoand acceleration, reaching a
projected valuation of $11.06 billion by 203This commercial and structural shift highlights
a deeper paradigm shift: contemporary judicial organs are lgativgrating away from legacy
systems defined by systemic case backlogs and human administrativeipgpbests toward
real-time, data-driven adjudication frameworks.

Theoretical Underpinnings of Al and Machine Learning:

To comprehend the functional integration of Al in public law erdorent and judicial
apparatuses, it is necessary to examine its core sciatgffigtions. Rooted in mid-twentieth-
century computer science and initially popularised by John McCarftifigiak intelligence is

fundamentally defined as the science and engineering of createiigent, autonomous
machines capable of goal-directed computational processing. Caalbepthbis involves

constructing non-biological frameworks that can systematically wbsenvironmental
phenomena, parse multi-structured information streams, and pdnigh@r-order analytical
tasks that historically required human intelligence, all withcamwal intervention.

A foundational feature that distinguishes Al from classic dat@stic programming is its
capacity to replicate the biological mechanisms underlyingnilegufrom experience. This is
operationalized via Machine Learning (ML), a core subset of Alica¢ed to developing
statistical algorithms that dynamically optimize their owteinal mathematical parameters

2 Dmitry Grishin and Viktor Naumov, ‘Koncepciya zalk@ o robototekhnike’ (2015) VC.ru
https://vc.ru/flood/20724-law-robots accessed 1Y [2@26.

3 The Business Research CompamyggalTech Artificial Intelligence Global Market Rap 2026 (2026)
https://www.researchandmarkets.com/report/legafiivare accessed 3 June 2026.

4 Stuart J Russell and Peter Norvig, Artificial lligence: A Modern Approach (3rd edn, Pearson Etiao2009).
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over time through continuous exposure to large datasetshe operational matrix of the
criminal justice system, this capacity is most evidenpattern recognition. While human
investigators naturally identify conceptual commonalities, dis@mdividual identities, and
interpret situational contexts through cumulative personal exjerde Al models achieve this
through mathematical optimization across vast datasets. Modeleaseing models leverage
deep convolutional neural networks to perform highly accurate fi@gabnition from chaotic
visual data, identify pathology profiles in forensic medical telegneind generate predictive,
data-driven risk assessments from extensive historical datatoz@ssi

Empirical Applications of Al in Law Enforcement and Public Safety:

A diverse spectrum of artificial intelligence applicatioascurrently being piloted and fully
operationalised internationally to optimise public safety, foresgence, and municipal police
work. Among these, facial recognition technology (FRT) is the maquitbus tool deployed
across state intelligence and law enforcement platférdistorically, parsing hundreds of
hours of raw surveillance footage or matching photographic dasibeguired massive human
work hours, a methodology that is severely limited by cognitive fatigue, huneasight, and
psychological biases. Al systems mitigate these biologicalevabilities by continuously
scanning massive, multi-location digital visual streamsh wibnsistent mathematical
consistency and microsecond latency.

Beyond real-time identification, automated intelligence systame increasingly being
integrated into critical civil infrastructure and criminal foriessvhich are as follows:

Intelligent Traffic and Incident Detection:

Advanced computer vision networks are deployed to dynamicallyssnaetropolitan camera
feeds, automatically detecting traffic accidents, vehiculfnractions, and localised public
safety hazards under highly volatile environmental and luminesoaditions, significantly
lowering emergency service response times.

Digital Forensic Imaging and Autopsy Support:

In forensic pathology, Al algorithms are applied to post-mortadiofogical data, utilizing
advanced image analysis to asdthologists in accurately identifying bone fractures, internal
haemorrhages, and trajectories, thereby streamlining the deation of the precise manner
and cause of death.

5The Intelligence Advanced Research Projects Agtivitanus’ (Office of the Director of National Iiigence)
https://www.iarpa.gov/index.php/research-prograamis accessed 4 June 2026.

6 Rachel Z Arndt, 'Artificial Intelligence Takes oMledical Imaging' {ransportation Hub 8 July 2017)
https://transportationhub.com/artificial-intelliggmtakes-on-medical-imaging/ accessed 5 June 2026.

7 Effects of Human Factors on the Accuracy of Fipget Analysis, National Institute of JusticAyailable at:
https://nij.gov/topics/forensics/evidence/ impresgPages/human-factors.aspx., last accessed orag@026

8 Eric Knorr, 'How PayPal Beats the Bad Guys With MaehLearning' Ipfoworld 13 April 2015)
https://www.infoworld.com/article/2237179/how-paypeduces-fraud-with-machine-learning.html  accessdd
June 2026.
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Advanced Biomolecular and DNA Analysis:

Modern criminal forensics increasingly relies on machine learmiadels to parse complex
biomolecular data. By optimizing specialized genetic algor#, these systems allow forensic
scientists to resolve highly degraded or low-copy-number DNA evidexitaced from
historical and compromised crime scenes.

Automated Financial Fraud Detection:

In domain of white-collar crime, financial institutions andestaegulatory bodies utilize deep
learning models trained on massive transaction ledgers toeidoghly complex, non-linear
fraud signatures in real-time. These adaptive algorithomsirmiously update their baseline
parameters, effectively identifying novel structuring technigaed multilayered money
laundering patterns.

The intersection of computational processing and molecular biblagyrofoundly enhanced
the accuracy of investigations. While advanced chemical reageatsie the extraction of
biological material from trace deposits, the resulting genefitunes often contain overlapping
data from multiple unrelated individuals, introducing significamrhbiguity in manual

interpretation. Al-driven deconvolution platforms resolve theseedhgenetic profiles by
performing thousands of probabilistic iterations to separateithdil/contributor profiles from

complex multi-source samples. This computational sensitivityws the reopening and
objective analysis of decades-old cold cases, although it simultéyhéuwsduces complex
legal challenges regarding secondary DNA transfer and innocent croasgatton.

Predictive analytics represents a major shift fromtreadaw enforcement to proactive risk
mitigation. By cross-referencing expansive historical crimgs/ localized socioeconomic
indicators, and real-time environmental telemetry, Al platfonmag geographic risk zones to
optimize police resource allocatid®arallel research at institutions such as the University of
Pittsburgh focuses on transferring these computational modelthacourtroom. These legal
decision-support tools leverage natural language processing to rstdctured statutory
databases, match linguistic patterns with judicial pretsgand summarize voluminous case
files.1° This significantly accelerates the workflow of prosecutors,liputefenders and
judgest!

9 Andrew Guthrie Ferguson, The Rise of Big Datadhaj: Surveillance, Race, and the Future of LawoErgment
(New York University Press 2017).

10The Business Research Company, LegalTech Ariifiotalligence Market Report 2026: Global OutlookBy
Component (Software, Services), By Application (hledinalytics, Legal Research, Electronic Discovery
(eDiscovery), Contract Management, E-Billing, Po#ion Technology, Other Applications), By End-Ugkaw
Firms, Corporations, Legal Service Providers) —RhdaBize, Trends, Strategies, and Forecast to @U85Business
Research Company 2026).

1 Danielle Leah Kehl, Priscilla Guo and Samuel Adssler Algorithms in the Criminal Justice System: Ass&psin
the Use of Risk Assessments in Senter{fiegponsive Communities Initiative, Berkman Kl€enter for Internet

& Society, Harvard Law School 2017).
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Privacy and Constitutional Safeguards: Key Judicial Pronouncements:

In India, the deployment of Al in criminal administration mustdsted on the anvil of Part IlI
of the Constitution. Several landmark Supreme Court judgmentsdprdivé foundation for
resisting arbitrary algorithmic surveillance:

K.S. Puttaswamy v. Union of IndialThe Supreme Court established the right to privacy as a
fundamental right under Article 21 of the Constitution. Any stateusion, including Al
surveillance and data harvesting, must satisfy the trigietésgality, legitimate state aim, and
proportionality. The unchecked scraping of data for Al policing modalsewtly fails the
proportionality prong because there is often no statutory basis to lindbjts’s

Selvi v. State of Karnatakd While originally addressing narcoanalysis and brain mapping,
Selviis crucial for Al jurisprudence. The Court held that involuntary cognibtrusion violates
Article 20(3) (right against self-incrimination) and At&c21 (mental privacy) of the
Constitution. As Al evolves to analyse micro-expressions, biomstress indicators, or
predictive behavioural profiling during interrogatior®elvi provides a constitutional shield
protecting cognitive liberty against algorithmic extraction.

Shreya Singhal v. Union of Indid“Striking down Section 66A of the IT Act, the Court ruled
against vague and arbitrary laws that chill free speech, statitige Al context, this judgment
warns against automated algorithmic moderation and survellaystems that flag or
criminalise digital dissent based on opaque, overbroad parameters.

Anuradha Bhasin v. Union of India® Emphasising the doctrines of proportionality and
transparency, the Court held that state actions restricting fundamegimts must be supported
by publicly accessible orders. This mandates that the algoriéimeshsdatasets used by law
enforcement to restrict liberties (e.g., predictive polidistg) cannot be kept entirely secret
from the public.

The Indian Legal Framework: Facial Recognition and Predictive Al:

Law enforcement agencies across India have rapidly adopted cAhdiegies without

comprehensive statutory regulations, leading to severe privacy aatirtgrepncerns.

e Delhi Police Deployments: The Delhi Police heavily utilized Automated Facial
Recognition Systems (AFRS) during the 2020 Delhi riots and subseguotests. By
running video footage against criminal databases and voter regjigtre state created a
chilling effect on the right to protest. The lack of a legafrfework detailing data retention
or accuracy rates (which are notoriously flawed for darker skinsjorenders mass
surveillance constitutionally suspéét.

12 Justice K S Puttaswamy (Retd) and another v Unidndia and otherg2017) 10 SCC 1 (SC)

13 Selvi and others v State of Karnata@910) 7 SCC 263 (SC)

14 Shreya Singhal v Union of Ind{@015) 5 SCC 1 (SC).

15 Anuradha Bhasin v Union of Ind{@020) 3 SCC 637 (SC).

16 Russell SJ, Norvig P, Artificial Intelligence: Addern Approach. (Upper Saddle River, New Jerse§9R0
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» Hyderabad Police Surveillance:Hyderabad is one of the most surveilled cities globally.
Through its Command and Control Center, the police integratetmeaECTV feeds with
facial recognition. Practices like "Operation Chabutra"—wthmskce cordon off areas,
stop citizens, photograph them, and run their faces through criminal databasasat-t
a presumption of guilt and violate the fundamental right to free moveéfent

» DigiYatra Concerns: Initially introduced for seamless airport check-ins, thgi¥atra
facial recognition system raises massive concerns regardirgitfaicreep." Without strict
legislative firewalls, biometric data collected for civilian ghinfrastructure can be easily
integrated into state law-enforcement grids, expanding the Bameei apparatus without
parliamentary oversight.

» Predictive Al Concerns: Systems such as the Crime and Criminal Tracking Network and
Systems (CCTNS) are increasingly being paired with predigimlicing algorithms. These
systems map crime hotspots and generate lists of susperasisBenistorical police data in
India are heavily skewed against Denotified Tribes (DNTSs) raibrity communities,
predictive Al risks creating a feedback loop: police patroldlm@snmunities more heavily,
leading to higher arrest rates, which in turn "teaches" the dgotitat these communities
are inherently criminaf®

Weaknesses in the DPDP Act Regarding Al in the Criminal Procade System:

The enactment of the Digital Personal Data Prote¢mdDP) Act of 2023 was expected to
curb arbitrary data practices. However, its applicatioAligovernance is still questionable.
Under Section 17 of the DPDP Act, sweeping exemptions are drémtine state. Section
17(1)(c) exempts data processing necessary for the "preventiectiale, investigation or
prosecution of any offence." Furthermore, Section 17(2)(a) allonS¢h&ral Government to
exempt any instrumentality of the State from the Act’s obbga in the interest of India’s
sovereignty, security, or public order.

Critical Weaknesses:
1. Consent Exemption:Law enforcement agencies can deploy Al to scrape, analyde
process citizens 'personal data without their consent or knowledge.
2. No Right to Erasure: Citizens wrongfully flagged by predictive policing or FRT have
no right to demand the correction or erasure of their datagobice databases, trapping
them in algorithmic suspicion permanently.

17 Matt Mahmoudi and others,Ban the Scan: Hyderabad (Amnesty International 2021)
https://banthescan.amnesty.org/hyderabad/ accsigke 2026.

18 DigiYatra FoundationDigiYatra Policy on Facial Recognition Technolo®023) https://www.digiyatra.com
accessed 5 June 2026.

19 National Crime Records Bureau, Crime and Criminidacking Network and Systems (CCTNS)
https://ncrb.gov.inaccessed 5 June 2026.
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3. Lack of Automated Decision-Making SafeguardsUnlike the EU's GDPR, the DPDP
Act does not contain provisions protecting citizens from beingestéy to decisions
basedsolelyon automated processing or algorithmic profiling.

Conclusion & Recommendations:

A deep analytical critique of the deployment of Al in judicirameworks reveals several
systemic limitations. Foremost among these is the fundamésthee of emotional and ethical
reasoning in artificial neural networks (ANNs). While an mited algorithm excels at
mathematical deduction and pattern discovery, it lacks the capacitgquity, systemic
empathy, and moral contextualization. Consequently, Al cannot repla@nhudges or legal
practitioners without stripping the law of vital humanitarian disoreti

Furthermore, the operational efficacy of legal technology renfaasily dependent on the
quality and integrity of training datasets. To prevent automatetiems from codifying
historical societal biases or generating flawed outputs, judiatabases must be continuously
updated and verified. This requires comprehensive technical traimiriggal practitioners,
prosecutors, and judges to ensure that they can effectively intengreiterrogate algorithmic
conclusions rather than blindly accept them.

Recommendations

Generalised guidelines are insufficient for ethically irtéigg Al into India's criminal justice

system. The following specific interventions are required.

1. Need for Explainable Al: To resolve the tension between judicial efficiency and due
process, the Indian criminal justice system must adopt ExplaiAhipkAl). XAl refers to
artificial intelligence systems designed to enable humansily aaderstand their decision-
making logic?® A cornerstone of Indian administrative and criminal law is'thay to give
reasoned orders." If a judge denies bail based on a risk+assdsdgorithm or if the police
arrest an individual based on an FRT match, they must be ablel&nexpy. However,
black-box machine learning models cannot provide this reasoningaixdges this gap by
outputting human-readable justifications for its predicti@®wing defense counsels to
cross-examine the algorithmic logic and ensuring that judges seteereign discretionary
power rather than blindly delegating it to a machine.

2. Mandatory Algorithmic Impact Assessments (AlA): Before deploying any Al tool (such
as the Delhi or Hyderabad AFRS), the state must publish an Adflidg the tool's false-
positive rates, demographic accuracy, and data sources.

3. Amend the DPDP Act:The blanket exemptions under Section 17 must be amended. State
surveillance and law enforcement processing should be stdjaddtrict test of necessity
and proportionality, and a specific provision regulating and limiéingpmated profiling
should be introduced.

4. Prohibit Black-Box Al in Sentencing and Bail: Taking a cue fronstate v. Loomidndia
must legally mandate that no proprietary black-box Al can be useeé asitnary basis for

20 Denis Grishin and Viktor Naumov, 'Kontseptsiyaaad o robototekhnike' (2015) https://vc.ru/flood/2@-law-
robots accessed 4 May 2026.
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judicial decisions regarding bail, sentencing, or parole. Only openesdexplainable Al
(XAI) models should be permitted in courts.

5. Statutory Regulation of FRT: The Parliament must enact a standalone law governing
biometric surveillance. Random street-level facial recagnsgweeps without reasonable
suspicion of a specific crime should be outlawed.

6. Data Firewalls for Civilian Tech: Legal firewalls must be erected to prevent the
interlinking of civilian utility databases (such as Digikabr Aadhaar) with the CCTNS
and police predictive models to prevent mass, warrantless profiling.
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Sexual Harassment Law and the Informal Sector: A Citical
Analysis of Compliance Issues and Structural Challeges Under
the POSH Act, 2013

Swati Josht

Abstract:

The Prevention, Protection and Redressal of Seidaahssment at Workplace Act, 2013, commonly kncswviie
POSH Act, was a landmark step in protecting workingwe in India. But years after its enactment, aéasgction
of women workers still remains outside its protectimbrella. These are the women of the unorganisekfevoe.
They work as domestic helpers, street vendors, alwi@l labourers, construction workers, and dailygesearners.
They are everywhere, yet the law barely reaches tfimunorganised sector employs nearly 90% of Iadgdal
workforce. Still, compliance with the POSH Act irsthéctor is almost negligible. There is no propapkyer-
employee relationship in most cases. Internal ComfdaCommittees are rarely formed. Awareness abegsl|
rights is very low. Women in this sector often jearloss more than harassment itself. This papes tio understand
why POSH Act compliance fails in the unorganisedoselt looks at the legal gaps, practical challesyand social
barriers that working women face every day. It @sggests some simple but meaningful reforms te rieklaw
more inclusive and effective for every working woinandia.

Keywords: POSH Act, Unorganised Workforce, Sexual HarassmWotkplace Compliance,
Internal Complaints Committee, Local Complaints Guttee, Women Workers' Rights

Introduction:

Sexual harassment at the workplace is not a netgoin India. Women have faced it for
decades. But for a long time, there was no speleicto deal with it. The Supreme Court of
India changed this in 1997. In the landmark cas¥isifiaka v. State of Rajasthathe Court
laid down binding guidelines to prevent sexual bamaent at workplace. These guidelines were
the first of their kind in India. They filled a tidal legislative void.

After sixteen years, the Parliament finally enacteddedicated legislation. The Sexual
Harassment of Women at Workplace (Prevention, Bitdbm and Redressal) Act, 2013
popularly called the POSH Act came into force om Becember 20131t was a significant
moment for women's rights in India. The law createdbrmal mechanism for complaint,
inquiry, and redressal. It made employers legadigponsible for providing a safe working
environment.

1 Assistant Professor, Vasudev College of Law, HaldwaNajnital, Uttarakhand.

2Vishaka v. State of RajasthaklR 1997 SC 3011.

3 The Sexual Harassment of Women at Workplace (Rt@re Prohibition and Redressal) Act, 2013, No.of4
2013, Acts of Parliament, 2013 (India), came @& on 9 December 2013.
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The POSH Act definesorkplacebroadly. It covers offices, factories, hospitaducational
institutions, and even non-traditional workspat#smandates the constitution of an Internal
Complaints Committee (ICC) in every organizatiorpésging ten or more workefskor areas
where no such organization exists, it providesafbwocal Complaints Committee (LCC) at the
district level®

On paper, this framework looks inclusive. In reaglit is not because India has a massive
unorganised workforce. According to the Economio/8y 2022-23, nearly 90% of India's total
workforce is engaged in the informal or unorganisector. These workers include domestic
helpers, construction labourers, agricultural woskstreet vendors, home-based workers, and
daily wage earners. They work without written cants. They have no fixed employer. They
move from one job to another for survival.

The POSH Act was designed primarily with the orgadi sector in mind. Its compliance
mechanism depends heavily on a formal employer-ayeplrelationship. This very assumption
breaks down in the unorganised seétislost women in this sector do not even know thahsu
a law exists. Those who know it, do not know howse it. And those who try to use it, often
face social pressure, fear of job loss, and intgtital indifference. The National Crime Records
Bureau (NCRB) Report 2022 recorded 422 cases ofadérarassment at the workplace across
India?® But experts widely agree that this number is @grunderrepresentation. In most cases,
especially from the unorganised sector, go unregorThe gap between law and reality is
enormous.

This paper critically examines this gap. It anasyfe compliance failures of the POSH Act in
the unorganised sector. It studies the structwatial, and legal challenges that prevent
informal women workers from accessing justiceldbalraws on international legal standards
and comparative jurisprudence to propose meaningfakms. The objective of this paper is
not merely to criticize the law. It is to undersfamhy a good law fails certain people and what
can be done to fix that.

The Unorganised Workforce in India:

India's economy runs largely on informal labourt ¥es vast workforce remains one of the
most legally under protected groups in the counto/understand the compliance failures of
the POSH Act, it is first necessary to understahd these workers are, how they live, and why
the law struggles to reach them.

4 Ibid., s. 2(0).

51bid., s. 4(2).

6 lbid., s. 6(1).

7 Ministry of Finance, Government of IndiBconomic Survey 2022-2&overnment of India Press, New Delhi,
2023) 187.

8 Naina Kapur, 'Sexual Harassment Law in India: @ties to Implementation' (2014)rdian Journal of Gender
StudiesAb, 52.

9 National Crime Records Buredtiime in India 202ZMinistry of Home Affairs, Government of India, tWeDelhi,
2023) 234.
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Defining the Unorganised Workforce

The Unorganised Workers' Social Security Act, 286fhes an unorganized worker as a home-
based worker, self-employed worker, or a daily wageker who works in the unorganized
sectort® The unorganised sector, in turn, refers to enpremploying fewer than ten workers
and operating without any formal registration ayulatory oversight!

The National Commission for Enterprises in the Wamised Sector (NCEUS)ffered a
broader understanding. It described unorganiseler®as those who do not have employment
security, work security, or social securiyThis threefold absence of security defines thediv
reality of millions of Indian workers.

It is important to note thanformal employmenandthe unorganised sectare related but
distinct concepts. A worker can be informally enygld even within a formally registered
organisation for example, a contract sweeper iov@gment officé? This distinction matters
for POSH Act compliance, as we shall see in latetigns.

Scale and Composition:

The numbers tell a striking story. According to Beriodic Labour Force Survey (PLFS) 2022-
23 published by the Ministry of Statistics and Remgme Implementation, approximately
88.2% of India's total workforce is engaged in infal employment? This translates to nearly
500 million workers.

Women constitute a significant portion of this winmice. The same PLFS report indicates that
about 94% of all working women in India are emplbye the informal sectdf. This means
that the overwhelming majority of working womenlirdia fall outside the formal protective
framework of labour laws, including the POSH Act.

The unorganised workforce is not a homogeneouspgrttuincludes a wide variety of

occupations and work arrangements. Some of the sigpsficant categories are as follows:

« Domestic Workers: India has an estimated 4.75 million domestic wigkef whom nearly
75% are wometf. They work inside private homes as cooks, cleacarggivers, and child
minders. Their workplace is someone else's prisptee. This makes accountability and
oversight extremely difficult.

10 The Unorganised Workers' Social Security Act, 2008. 33 of 2008, Acts of Parliament, 2008 (Ind&)2(m).

W bid., s. 2(1).

12 National Commission for Enterprises in the Unoiged Sector (NCEUSReport on Conditions of Work and
Promotion of Livelihoods in the Unorganised Seg¢tdovernment of India, New Delhi, 2007) 3.

13 Ravi Srivastava, 'Formal-Informal Dynamics in theian Labour Market' (2019) 54(2Eronomic and Political
Weekly23, 26.

14 Ministry of Statistics and Programme ImplementatiGovernment of IndiaPeriodic Labour Force Survey
Annual Report 2022-2@overnment of India Press, New Delhi, 2023) 42.

15 |bid., 67.

16 International Labour OrganizatioBpmestic Workers in India: A Policy Bri@f.O, Geneva, 2021) 4.
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e Agricultural Workers: Agriculture employs the largest number of infornvebmen
workers in India. The PLFS 2022-23 shows that yeairl3% of all rural womeworkers
are engaged in agricultural activities as landigssurers or marginal farmetsThey work
in open fields, often under male supervisors odliams, with no institutional mechanism
to report harassment.

» Construction Workers: The construction sector employs millions of worasmaily wage
labourers. They carry bricks, mix cement, and daviiephysical work on open sites.
According to the Ministry of Labour and Employmekitnual Report 2022-23, women
constitute approximately 30% of the registered tontion workers under the Building
and Other Construction Workers Act, 1986However, registration itself remains
incomplete and unreliable.

» Street Vendors and Home-Based WorkerswWomen working as street vendors, bidi
rollers, incense stick makers, and garment stigclaerhome represent another invisible
category. They often work under piece-rate systarostrolled by contractors or
middlemen. There is no fixed employer and no defiwerkplace'®

* Migrant Women Workers: Internal migration adds another layer of vulndrgbiWomen
who migrate from rural to urban areas for domestick or factory jobs are particularly
exposed to harassment. They are new to the cityalgoisolated, and economically
desperate. The Ministry of Housing and Urban A§a2020-21 Internal Migration in India
Report estimated that nearly 40 million women aternal migrants engaged in informal
work 2°

Why Unorganised Women Workers are Especially Vulneable:

Vulnerability in the unorganised sector is not deaital. It is structural. Several interconnected

factors make informal women workers uniquely exgotesexual harassment and uniquely

unable to seek redress.

* Economic DependenceMost unorganised women workers live in conditiohgxtreme
economic precarity. Losing a job means losing fabalter, and survival. This economic
fear silences complaints before they are even rflaflelomestic worker who complains
against her employer risks immediate dismissal wittegal safety net.

* Lack of Awareness:A study conducted by the International Labour @igation (ILO) in
2021 across five Indian states found that over 88%omen informal workers had never

17 Ministry of Statistics and Programme Implementaijo 13) 78.

18 Ministry of Labour and Employment, Government mdi, Annual Report 2022-2@5overnment of India Press,
New Delhi, 2023) 112.

19 Jeemol Unni and Uma Rani, 'Home-Based Workers ifairigkporters of Services' (2008) 143(B)ernational
Labour Reviews59, 362.

20 Ministry of Housing and Urban Affairs, Governmesftindia, Report on Internal Migration in Indi2020-21
(Government of India Press, New Delhi, 2021) 38.

21 padma Govindan and Anuradha Bharadwaj, 'Fear agrieB&Vhy Informal Workers Do Not Complain' (2016)
3 Journal of Workplace Rights, 7.
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heard of the POSH Aét.Legal awareness campaigns have largely faile@nefpate rural
and peri-urban areas where most of these workegs |i

« Absence of Trade UnionsQOrganized sector workers often have trade unimbsitk them
in disputes. Unorganized workers, by contrast, haeak or no union representation.
Collective bargaining and institutional support Emrgely absent®

* Social and Caste FactorsA significant proportion of unorganized women wenkbelong
to Scheduled Castes, Scheduled Tribes, and OthekwBad Classes. Intersecting
discrimination based on gender and caste makes #ieiation doubly precarious.
Complaints against upper-caste employers or sugms/carry serious social risks in rural
settings*

< Digital and Literacy Barriers: Filing a complaint under the POSH Act requires\isaige
of procedures, ability to write, and sometimes ascéo digital platforms. Many
unorganised women workers are either illiteratese@mi-literate. This creates a practical
barrier to accessing formal redressal mechanféms.

The Legal Recognition Gap:

Despite their numbers and vulnerability, unorgashiserkers have received very limited

legislative attention in the context of sexual lsaraent. The POSH Act acknowledges the
existence of the unorganised sector through the im&€hanism. But as the Ministry of Women
and Child Development's Five-Year Review of POSH @®©18) noted, LCCs are either not

constituted in most districts or are non-functiowakre they existt

This recognition gap between the legal text andiggareality is the central problem this paper
seeks to address. The unorganized workforce isamoarginal group. It is the backbone of
India's economy. A law that fails to protect 90%tld workforce is a law that has failed its
primary purpose.

POSH Act: Applicability to the Unorganised Sector:

Understanding why the POSH Act fails the unorgahiserkforce requires a careful reading
of the law itself. The Act contains several progres provisions. But it also carries structural
assumptions that simply do not match the realitinfifrmal work. This section examines the
legal framework of the Act and identifies the sfieg@oints where its applicability breaks down.

Legislative Background and Constitutional Basis:

22 International Labour Organizatiobjnderstanding Sexual Harassment in the Informalri®oay: A Five-State
Study(ILO, Geneva, 2021) 19.

23 Uma Kothari, 'Unorganised Labour and the Limitdefjal Protection in India' (2015) Z®urnal of South Asian
Development01, 108.

24 Sharmila Rege, 'Caste and Gender Intersectiongliariiabour Markets' (2013) 48(18fonomic and Political
Weekly35, 39.

25 Usha Ramanathan, 'Literacy, Law and the Labouroay'R2012) 47(42Economic and Political Weekly2, 15.

26 Ministry of Women and Child Development, Governmefnindia, Five Year Review of the Sexual Harassment of
Women at Workplace Act, 20{Bovernment of India Press, New Delhi, 2018) 22.
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The POSH Act draws its constitutional legitimaaynfr multiple provisions. Articles 14 and 15
of the Constitution guarantee equality and prohdistrimination on the basis of s&Article
19(1)(g) protects the right to practice any prafassr carry on any occupatiéhThe Supreme
Court inVishakaexplicitly held that sexual harassment at workphaiolates these fundamental
rights?° It also recognized India's obligations under tbe¥&ntion on Elimination of All Forms
of Discrimination Against Women (CEDAW), 1979, fetd by India in 1993, as a basis for
judicial intervention°

The POSH Act was further guided by the Beijing felah for Action, 1995, which called upon
states to enact and enforce laws against gendedbaglence in all settings, including the
workplace®! These international commitments gave the Act angtmormative foundation.

However, translating international norms into domeesnforcement especially for informal
workers proved far more difficult.

Key Definitions and Their Limitations:

The Act defines several crucial terms. Each definitarries hidden limitations when applied

to the unorganised sector.

» Definition of Aggrieved WomanSection 2(a) defines an aggrieved woman as anyamom
of any age, whether employed or not, who allegetidee been subjected to sexual
harassment in a workplaéeThis definition is notably broad. It covers eveamen who
are not employees in the traditional sense. This maant to include informal workers.
However, in practice, the procedural requirememtthe Act, filing written complaints,
appearing before committees, and producing evidemreain heavily oriented towards
literate, formally employed complainants.

» Definition of Employer: Section 2(g) defines an employer as the headeadé¢ipartment in
government offices, or any person responsible fanagement, supervision, and control in
an enterprisé® This definition presupposes an identifiable, fixechployer. In the
unorganised sector, this assumption fails complet®ldomestic worker may work for
three different households in a single day. A acaresipn labourer may be hired through a
contractor who himself works under a sub-contradibe chain of accountability dissolves
before it can be fixedf.

» Definition of Workplace Section 2(0) provides an expansive definition ofkplace. It
includes offices, factories, shops, educationditingons, hospitals, sports institutes, places

27 Constitution of India, arts 14 and 15.

28 Constitution of India, art 19(1)(g).

29 Vishaka v. State of RajasthaklR 1997 SC 3011, para 16

30 Convention on the Elimination of All Forms of Disnination Against Women, adopted 18 December 12299
UNTS 13 (entered into force 3 September 1981)amdiified CEDAW on 9 July 1993.

31 Beijing Platform for ActionFourth World Conference on WomésN Doc A/CONF.177/20 (1995), para 124(b).
32 The Sexual Harassment of Women at Workplace (Rtere Prohibition and Redressal) Act, 2013 (n 23(g).

33 |bid., s. 2(q).

34 Kamala Sankaran, 'Informal Economy, Own-Accountrkécs and the Law' (2011) 35ambridge Journal of
Economic$87, 694.
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visited during employment, and even transportatised for commuting This broad
definition was judicially appreciated 8aurabh Kumar Mallick v. Comptroller and Auditor
General of Indig® where the Delhi High Court held that the workplaeenot be given a
restrictive meaning. However, a domestic workeskplace is a private home. A street
vendor's workplace is a public footpath. These eparemain practically outside
institutional oversight despite the broad statutanguage.

« Definition of Sexual Harassment Section 2(n) read with Section 3 defines sexual
harassment to include unwelcome physical contachashd or request for sexual favours,
sexually coloured remarks, showing pornography, ang other unwelcome physical,
verbal, or non-verbal conduct of a sexual nattEhis definition is comprehensive and
gender-neutral in scope. It aligns well with inegranal standards. The problem is not with
the definition but with the enforcement mechanibat follows it.

The ICC Mechanism and Its Structural Exclusion:

The cornerstone of the POSH Act's redressal mesmaisithe Internal Complaints Committee
(ICC). Section 4 mandates that every employer teithor more employees must constitute an
ICC at each office or branéhThe ICC must have a Presiding Officer who is d@emoman
employee, at least two members from amongst emeipyend one external member from an
NGO or legal backgroundi.

This mechanism is entirely dependent on a forneglistered workplace with an identifiable
employer and a minimum workforce threshold. In thorganised sector, none of these
conditions is typically met. A household employagomestic worker has no ICC. A brick kiln
with forty daily wage labourers may still avoid I@8nstitution by claiming workers are hired
through contractors, not directiyThe Supreme Court iMedha Kotwal Lele v. Union of India
issued directions in 2012 even before the Act vessed for strict implementation \dfshaka
guidelines across all sectdisYet compliance remained selective and confinegelgrto the
organized sector.

The LCC Mechanism: A Paper Tiger:
Recognising the limitations of the ICC model, th@3M Act introduced the Local Complaints
Committee (LCC) under Section 6. The LCC is counsdid at the district level by the District

35 The Sexual Harassment of Women at Workplace (Rt@rg Prohibition and Redressal) Act, 2013 (n 22(s).
36 Saurabh Kumar Mallick v. Comptroller and Auditor @eal of Indig 2008 (3) SLR 104 (Delhi HC).

37 The Sexual Harassment of Women at Workplace (Bt@re Prohibition and Redressal) Act, 2013 (n 8),2n)
and 3.

38 |bid., s. 4(1).

3 |bid., s. 4(2).

40 Shyamala Pappu, 'Sexual Harassment Law and theraf Sector: Structural Barriers' (2015) 50(E€pnomic
and Political Weekly2, 76.

41 Medha Kotwal Lele v. Union of Indi§2013) 1 SCC 297.
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Officer. It is meant to receive complaints from wers in the unorganised sector, small
establishments, and cases where the complainaissighe employer himse#.

The LCC was a thoughtful legislative innovation.tBis implementation has been deeply
disappointing. The Ministry of Women and Child Dimment's Status Report 2023 revealed
that, as of March 2023, functional LCCs existedinty 284 of India's 748 districts.Many
constituted LCCs had not received a single complaigears not because harassment did not
occur, but because women did not know the LCC edtist how to approach it.

Several structural weaknesses plague the LCC,, Hirste is no mandatory timeline for its
constitution after a new district is formed. Secoh@C members are often not trained in
trauma-informed inquiry. Third, there is no dedethbudget allocation for LCC functioning at
the district level in most statésFourth, the LCC has r&uo motypower to investigate. It can

only act on a written complaint a significant barrior illiterate workers.

Employer Obligations and the Compliance Gap:

Beyond committee formation, the POSH Act imposesis# obligations on employers. Section
19 requires employers to provide a safe workingrenment, display penal consequences of
sexual harassment, organise awareness workshegisseéxual harassment as misconduct under
service rules, and assist complainants in filingypkaints with the police where necess@ry.

These obligations are meaningful on paper. But thesuppose a level of institutional
infrastructure that simply does not exist in thenganised sector. A contractor hiring twenty
migrant women for a road construction project heiher the capacity nor the incentive to
comply with Section 19. Penalty provisions undecti®a 26 a fine of up to fifty thousand

rupees for non-compliance are rarely enforced agaiformal employer$

The Comptroller and Auditor General (CAG) Performaudit Report on Implementation of

POSH Act, 2022 found that state governments hadwziad negligible monitoring of POSH

compliance in the unorganised sector. In severalest no inspection of unorganised
workplaces has been carried out even once sinckdtheame into forcé’

Judicial Interpretation: Expanding but Insufficient

42 The Sexual Harassment of Women at Workplace (RAt®re Prohibition and Redressal) Act, 2013 (n 2B(4).

43 Ministry of Women and Child Development, Governmefindia, Status Report on Implementation of POSH Act
2013(Government of India Press, New Delhi, 2023) 34.

4 Nandita Gandhi and Nandita Shah, 'Local Compla@ammittees: Promise and Performance' (201@)dé&n
Journal of Labour Economicll, 218.

45 The Sexual Harassment of Women at Workplace (Rt@re Prohibition and Redressal) Act, 2013 (n 21,%

46 |bid., s. 26.

47 Comptroller and Auditor General of IndiBerformance Audit Report on Implementation of PO 2013
Report No. 14 of 2022 (Government of India Pressy Belhi, 2022) 56.
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Indian courts have progressively interpreted th&€ R@ct to expand its reach. Ruchika Singh
Chhabra v. Air France Indi& the Delhi High Court held that procedural fairnégsdCC
proceedings is non-negotiable. 81 Sushma v. Commissioner of Pgtftthe Madras High
Court directed state governments to ensure thatsL@@ functional and accessible to all
categories of workers. lAureliano Fernandes v. State of G8ahe Supreme Court in 2023
expressed serious concern about the non-implenamttPOSH Act provisions across sectors
and issued comprehensive directions to all staté&Jaion Territories to audit their compliance
status.

These judicial interventions reflect a growing agvaess of the law's implementation failures.
But courts can only respond to cases that comeadd¢iem. The women of the unorganized
sector rarely reach courts. Their grievances rerbairned under the weight of economic
necessity, social stigma, and institutional invigip

The Central Gap: Formal Law in an Informal World:

The POSH Act was built on a formal legal architeetut assumed a world of registered
workplaces, identifiable employers, literate empleg, and functioning state machinery. The
unorganized sector operates outside all these géisuns. This is not a failure of legislative
intent. It is a failure of legislative imaginaticam inability to visualize the law from the
perspective of the most vulnerable woman workeosi@l this gap requires more than
amendments. It requires a fundamental rethinkingoet labour and anti-harassment law is
designed and delivered in a country where infortyadi not the exception but the norm.

Global Standards and Cross-Jurisdictional Approachs:

India is not alone in struggling with workplace sakharassment. Countries across the world
have grappled with this problem. Some have foumbvative solutions. International legal
instruments have also set minimum standards thateahber states are expected to meet. This
section examines global legal frameworks, comptres with the Indian model, and draws
lessons that can strengthen POSH Act compliancaflmmal workers.

International Legal Obligations Binding on India:

Before examining domestic laws of other countrigsis important to understand what
international law requires of India. Several birgdind persuasive instruments are directly
relevant.

CEDAW and General Recommendation No. 19:
TheConvention on the Elimination of All Forms of Diseination Against Wome{CEDAW),
1979 is the most important international instrumentgender equality. India ratified it in

48 Ruchika Singh Chhabra v. Air France Ind2018 SCC OnLine Del 6370.
49 Sushma v. Commissioner of Poli2gé21 SCC OnLine Mad 2614.
50 Aureliano Fernandes v. State of G¢2023) 6 SCC 1.
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1993°%! Article 11 of CEDAW specifically addresses disdniation in employment. It requires
state parties to take all appropriate measureseweept dismissal on grounds of pregnancy,
ensure safe working conditions, and prohibit gesidesed discrimination in the workplate.

The CEDAW Committee's General Recommendation N¢1392) clarified that gender-based
violence, including sexual harassment at the waidgl constitutes discrimination under Article
1 of CEDAW?? It called upon states to enact effective legal suess, provide protective
mechanisms for all working women, and ensure thiatrinal and domestic workers are not
excluded from protectiotf.India's POSH Act partially responds to this recamdation. But
its failure to effectively cover informal workereéps India in breach of the spirit of General
Recommendation No. 19.

The CEDAW Committee's General Recommendation N¢28%7) updated and strengthened
this position. It explicitly recognized that womierthe informal economy face heightened risks
of gender-based violence and called for targetatt shterventiot® India has not yet taken
specific legislative steps in response to this tgalaecommendation.

ILO Convention No. 190 and Recommendation No. 206:

The most significant recent development in intaomatl labour law is the adoption of ILO
Convention No. 190 on Violence and Harassment, 20&9irst international labour standard
specifically addressing violence and harassmetfteirworld of work?® It defines violence and
harassment broadly to include physical, psycholdgand sexual harm. Crucially, it applies to
all workers regardless of their contractual statakiding those in the informal econorfty.

Article 3 of Convention No. 190 explicitly extengsotection to workers in the informal
economy, volunteers, job seekers, and personsisixgr@authority of an employé&®.This is a
direct response to the gap that India's POSH Asstde open.

India has not yet ratified ILO Convention No. 18@. of March 2026, only forty-six countries
have ratified i£® India's ratification would create a binding legdlligation to extend anti-
harassment protection to all informal workers. TH&® Recommendation No. 206
accompanying the Convention provides detailed guedaon implementation, including

51 Convention on the Elimination of All Forms of Digunination Against Women (n 29).

521pid., art 11.

53 CEDAW CommitteeGeneral Recommendation No. 19: Violence Against &odN Doc A/47/38 (1992), para
18

54 1bid., para 24(t).

55 CEDAW Committee General Recommendation No. 35 on Gender-Based ¥mlAgainst WomerlJN Doc
CEDAWIC/GCI/35 (2017), para 30.

56 |ILO Convention Concerning the Elimination of Viotenand Harassment in the World of Work (Convention N
190), adopted 21 June 2019, ILC 108th Session @hteto force 25 June 2021).

57 Ibid., art 2(1).

58 |pid., art 3.

59 International Labour Organization, Ratification ®190 https://www.ilo.org/dyn/normlex accessed 15 dWar
2026.
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specific measures for workers in the informal ecopguch as mobile complaint mechanisms,
multilingual awareness campaigns, and communitgdasipport structurés.

UN Sustainable Development Goals:

SDG 5 calls for gender equality and eliminatioratifforms of violence against women and
girls®* SDG 8 calls for decent work for all, including anfnal workers? India's Voluntary
National Review submitted to the UN in 2023 ackrexnged gaps in POSH Act implementation
but did not present a concrete roadmap for infoseator inclusiofi® Bridging this gap is not
merely a domestic legal issue. It is an internaialevelopment commitment.

United States of America:

The United States has one of the oldest and mustajeed legal frameworks against workplace
sexual harassment. Title VII of the Civil RightstAt964 prohibits employment discrimination
on the basis of sex, which has been interpreteiddiode sexual harassméftThe Equal
Employment Opportunity Commission (EEOC) is the efedl body responsible for
enforcement.

The landmark Supreme Court decisiondMaritor Savings Bank v. Vins&nandOncale v.
Sundowner Offshore Services festablished that both hostile work environmenagsment
and same-sex harassment are actionable under Vitle These cases broadened the
understanding of workplace harassment significantly

However, Title VII originally applied only to emplers with fifteen or more employees. This
threshold excluded a large number of small busesssid informal employers a limitation
similar to India's ten-employee threshold for IGihstitution. Several US states responded by
enacting their own laws with lower thresholds. N&wrk State, for example, extended
harassment protections to all employers regardiesze through the New York State Human
Rights Law Amendment, 20P9.This state-level innovation offers a direct les$onIndia
where state governments can similarly legislateedeer employers below the POSH Act
threshold.

TheMeToo movemeim 2017 triggered legislative responses acrosEl$ielrhe Ending Forced
Arbitration of Sexual Assault and Sexual Harassmat 2022 banned mandatory arbitration

60 |LO Recommendation No. 206 &fiolence and Harassmerddopted 21 June 2019, ILC 108th Session, paras 7-
9.

61 United NationsTransforming Our World: The 2030 Agenda for Susthia DevelopmentJN Doc A/RES/70/1
(2015), Goal 5.

62 |pid., Goal 8.

63 Government of Indiayoluntary National Review Report 2088ITI Aayog, New Delhi, 2023) 78.

64 Civil Rights Act 1964 (USA), Title VII, 42 USC § 208-2.

65 Meritor Savings Bank v. Vinspa77 US 57 (1986).

66 Oncale v. Sundowner Offshore Services, 1523 US 75 (1998).

67 New York State Human Rights LaNy Exec Lavg 296-d (as amended 2019).
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clauses in employment contracts for harassmennsfdi This was significant because such
clauses had previously prevented many workersqodaitly those in informal arrangements
from accessing courts.

United Kingdom:

The United Kingdom addresses workplace sexual barast through the Equality Act, 2010.
Section 26 of the Act defines harassment as undantmduct related to a protected
characteristic including sex that has the purpaseffect of violating dignity or creating an
intimidating, hostile, degrading, or offensive eavimentt®

A notable feature of UK law is the concept of thiarty harassment. Employers can be held
liable if a worker is harassed by a client, custgroe contractor not just a fellow employ&e.
This is particularly relevant for informal workengho often interact with multiple parties and
have no single identifiable employer. India's PQStti does not have an equivalent provision
that effectively addresses third-party harassnmremtformal settings.

TheWorker Protection (Amendment of Equality Act 204€t) 2023ntroduced a new proactive
duty on employers to take reasonable steps to preeaual harassment before it occiiBhis
shifts the legal burden from reactive complaintdiang to preventive institutional action. This
preventive orientation is largely absent from Irgli@OSH Act framework, which is
predominantly complaint-driven.

The UK's Advisory, Conciliation and Arbitration Sare (ACAS) provides free, accessible
guidance and conciliation services to workers gpdtes’? A similar accessible, low-threshold
dispute resolution mechanism is critically needwdriformal workers in India.

European Union:

The European Union has addressed workplace harasmeugh a combination of directives
and member state legislation. The EU Directive gndt Treatment, 2006/54/EC requires all
member states to prohibit sexual harassment asma db sex discrimination and establish
independent equality bodies with investigative anfbrcement powers.

More recently, the EU Pay Transparency Directi@3and the broader EU Gender Equality
Strategy 2020-2025 have called for comprehensiwteption of workers in non-standard

68 Ending Forced Arbitration of Sexual Assault andi®® Harassment Act 2022 (USA), Pub L No 117-9@ $8at
26.

69 Equality Act 2010 (UK), s 26.

“O1bid., s 40 (as originally enacted).

" Worker Protection (Amendment of Equality Act 202@}t 2023 (UK), s 1.

72 Advisory, Conciliation and Arbitration Servic8exual Harassment at Work: Guidance for EmployAGAS,
London, 2023) 6.

73 Council Directive 2006/54/EC of the European Paréiamand of the Council on the Implementation of the
Principle of Equal Opportunities and Equal Treatmefi Men and Women in Matters of Employment and
Occupation [2006] OJ L204/23, art 2(1)(c).
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employment arrangements, including platform worketemestic workers, and seasonal
agricultural labourer§ The EU approach recognizes that modern work aeraegts cannot
be governed by laws designed for traditional emglamployee relationships alone.

The European Court of Human Rightsianstantin Markin v. Russiaheld that gender-based

workplace discrimination violates Article 14 of tliropean Convention on Human Rights
read with Article 8. While not directly binding dndia, this judgment reinforces the principle
that states have positive obligations to protdatvatkers from gender-based harm.

South Africa:

South Africa offers a particularly instructive mofler developing countries’lhe Employment
Equity Act, 199&nd theCode of Good Practice on the Handling of Sexualddament Cases
in the Workplace, 200%ogether create a comprehensive framewbikhe Code explicitly
applies to atypical workers including domestic vesek farm workers, and contract labourérs.
South Africa's Commission for Conciliation, Med@tiand Arbitration (CCMA) provides a
free, accessible dispute resolution service availaball workers regardless of employment
status’® Workers do not need lawyers or written complatotiitiate proceedings. They can
approach CCMA in person or by phone. This accdigibiodel is directly applicable to India's
unorganized sector.

The Domestic Violence Act, 1998 South Africa also recognizes that harassmedbinestic
employment settings can overlap with domestic viodke and provides complementary
protection for domestic workef&.India currently has no equivalent framework bnidgihe
POSH Act and domestic violence law for domestickeocs.

Bangladesh and Nepal: Regional Perspectives:

Regional comparisons are equally instructive. Baaiggh enacted the High Court Division
Guidelines on Sexual Harassment, 2009 followingettipn by civil society organizations.
These guidelines, similar to Indiddshaka apply to all workplaces including the garment
sector which employs millions of informal women Wwers®® Bangladesh has also integrated
sexual harassment awareness into its National Wd»egelopment Policy, 2028t

74 European Commissiogender Equality Strategy 2020-20¢@=uropean Commission, Brussels, 2020) 12.

5 Konstantin Markin v. Russiapp No 30078/06 (ECtHR, Grand Chamber, 22 MarcH2201

76 Employment Equity Act 55 of 1998 (South Africa)ejRartment of Labour, Code of Good Practice on thedting
of Sexual Harassment Cases in the Workplace (Govarh@azette No 27865, Pretoria, 2005).

"7 |bid., Code of Good Practice, para 3.2.

78 Commission for Conciliation, Mediation and Arbitrat, Annual Report 2022-28CCMA, Johannesburg, 2023)
14.

7 Domestic Violence Act 116 of 1998 (South Africa)l(viii).

80 High Court Division of the Supreme Court of BangktteGuidelines on Sexual Harassment, Writ Petition
5916 of 2008 (14 May 2009).

81 Government of Bangladediational Women Development Policy 2@Ministry of Women and Children Affairs,
Dhaka, 2011) 18.
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Nepal enacted the Sexual Harassment at Workplasmesfiion Act, 2015. Notably, Section 3
of this Act explicitly covers workers in agriculeyrdomestic service, and informal tr&de.
Nepal's law also mandates that awareness prograrheesnducted in local languages a
provision that directly addresses the literacy amdjuage barriers faced by informal workers.
India's POSH Act has no equivalent language aduésmandate.

Key Lessons for India:

A comparative reading of these jurisdictions resesveral consistent patterns that India has
yet to adopt. Firsthreshold-free coverags increasingly becoming the global standard. New
York, South Africa, and Nepal have moved away fremployee-number thresholds. India's
ten-employee threshold for ICC formation must hesited. Secondyroactive employer duties
as seen in the UK's 2023 amendment represent tafrgmf complaint-driven to prevention-
driven law. India's POSH Act is almost entirelyatdee. Third,accessible dispute resolution
exemplified by South Africa's CCMA and the UK's AGAs essential for informal workers
who cannot navigate formal legal processes.

India's LCC mechanism falls far short of this stad Fourthratification of ILO Convention
No. 190would create binding obligations to cover infornvabrkers and provide a clear
international benchmark for domestic reform. Fiithersectional approachagcognizing that
informal women workers face compounded discrimoratiased on gender, caste, class, and
migration status are embedded in South African Bddrameworks but remain absent from
India's legal discourse on POSH compliance. Thessohs do not require India to copy foreign
models wholesale. They require India to learn figiobal experience and adapt it to its own
complex social and economic reality.

Compliance Issues:The POSH Act creates a detailed compliance ardbitec But this
architecture collapses when tested against thaiesabf informal work. Compliance failures
operate at three interconnected levels structpratedural, and institutional.

e Structural Failures: The most fundamental compliance failure is stradt The Act's
entire enforcement mechanism rests on the existehae formal employer-employee
relationship. In the unorganized sector, this reteship is absent, ambiguous, or
deliberately obscureéd. Contractors, middlemen, and labour brokers fragmibe
employment chain so effectively that no single persan be held legally responsible as an
"employer" under Section 2(g). The ten-employe@shold for ICC formation further
deepens exclusion. Most informal enterprises dediiey remain below this threshold to
avoid regulatory obligatiorf§. The Annual Survey of Industries 2021-22 found thesrly
67% of all manufacturing establishments in Indiakyed fewer than ten worket¥ hese
establishments fall entirely outside the ICC fraragw

82 Sexual Harassment at Workplace Prevention Act ZBEpal), s 3.

83 Kamala Sankaran (n 33) 697.

84 Shyamala Pappu (n 39) 79.

85 Ministry of Statistics and Programme Implemem@tAnnual Survey of Industries 2021-@2overnment of India
Press, New Delhi, 2022) 23.
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e Procedural Failures. Even where complaint mechanisms technically exisbcedural
barriers prevent informal workers from using theFhe Act requires complaints to be
submitted in writing within three months of the ighent®For illiterate or semi-literate
workers, this written requirement is an insurmoblgdarrier. The LCC has discretionary
power to extend this period but rarely exercisgsaactively?” Inquiry procedures under
Section 11 mirror civil court proceedinghey require document production, witness
examination, and formal hearings. These procedaresntimidating even for educated
complainants. For a daily wage labourer who caaffotd to miss work, attending multiple
hearings is practically impossible.

e Institutional Failures: Institutional failure is perhaps the most damagiompliance gap.
The CAG Performance Audit Report 2022 found thartty-three out of thirty-six states
and Union Territories had not submitted mandatomual reports on POSH Act
implementation to the Ministry of Women and Chile\2lopment® This reporting failure
makes systemic accountability impossible. Labouspéttors who are theoretically
empowered to check POSH compliance rarely inspéatmal workplaces. The Ministry
of Labour and Employment Report 2022-23 noted ithsppection of unorganized sector
establishments under various labour laws remairedowb 12% of targeted inspections
nationally?® Penalties under Section 26 are weak and rarebkaa. A maximum fine of
fifty thousand rupees is insufficient deterrencerzpeat violator8! No criminal liability
attaches to employers who simply fail to constiartdCC or LCC making non-compliance
a low-risk choice.

Together, these structural, procedural, and ingtital failures create a legal vacuum precisely
where protection is most urgently needed. The lggt® The machinery does not work. And
the women who need it most are left entirely with@gcourse.

Challenges Faced by Women:

Compliance failures of the POSH Act do not exigswiation. They are compounded by deep-

rooted barriers that informal women workers faceergvday. These barriers operate

simultaneously and reinforce each other.

* Economic Vulnerability: Economic dependence is the single biggest bawiezporting
harassment. Most informal women workers live witheavings, social security, or
alternative employment options. Complaining agaarstemployer or supervisor means
immediate risk of job los¥.A UN Women India Report 2022 found that 79% ofvsyed
informal women workers said fear of losing incomaswthe primary reason for not

86 The Sexual Harassment of Women at Workplace @ten, Prohibition and Redressal) Act, 2013 (rs23(1).
8 Ibid., s. 9(2).

8 |bid., s. 11.

89 Comptroller and Auditor General of India (n 46) 61.

90 Ministry of Labour and Employment (n 17) 134.

91 The Sexual Harassment of Women at Workplace (PRt@re Prohibition and Redressal) Act, 2013 (n 226£1).
92 padma Govindan and Anuradha Bharadwaj (n 20) 9.
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reporting harassmePit.No legal protection currently compensates informatkers for
income lost during complaint proceedings.

» Social and Cultural Barriers: In many communities, a woman who reports sexual
harassment is blamed rather than supported. Farelssure to stay silent is enormous.
Harassment is frequently normalised as an unavi@dphart of working life for poor
women?* Caste hierarchies add another dimension. Womem fdmlit and Adivasi
communities face compounded discrimination whery tatempt to complain against
upper-caste employers or supervisors. The Natibadit Movement for Justice Report
2021 documented that caste-based retaliation dagBiakt women complainants was
reported in 68% of cases studied across six states.

* Legal llliteracy and Awareness Gap Most informal women workers have never heard of
the POSH Act. Even among those aware of it, vasyudrderstand how to file a complaint
or approach an LC&.Legal aid services rarely reach rural or peri-arindormal workers.
The National Legal Services Authority (NALSA) AnruReport 2022-23 acknowledged
that outreach to unorganized sector workers rermdamesignificant gap in legal aid
delivery®’

» Institutional Distrust : Many informal women workers distrust police, goweent bodies,
and formal institutions. Past experiences of disaljgidicule, or secondary victimization
discourage engagement with official complaint medtras®® This distrust is not irrational.

It is built on lived experience of institutionaldifference.

Together, these barriers ensure that even whehregadies theoretically exist, they remain
practically inaccessible. Law without accessibilitynot justice. It is merely a promise one that
the unorganized women worker has learned, throutgr experience, not to trust.

Role of Government and NGOs:

Bridging the gap between law and reality requiretd/a intervention from both the state and
civil society. Government bodies and non-govern@aeantganizations play complementary
roles. However, their efforts so far have beentemad, underfunded, and insufficiently
coordinated.

Government Initiatives:
The Ministry of Women and Child Development (MWCBYhe nodal ministry for POSH Act
implementation. It launched the She-Box (Sexuabldsment electronic Box) portal in 2017 as

93 UN Women India\oices from the Margins: Sexual Harassment and'inéWomen Worker@JN Women, New
Delhi, 2022) 31.

94 Sharmila Rege (n 23) 41.

9 National Dalit Movement for JusticEaste, Gender and Workplace Harassment: A Six-Statgy(NDMJ, New
Delhi, 2021) 44.

9 International Labour Organization (n 21) 22.

97 National Legal Services Authoritphnnual Report 2022-2@\ALSA, New Delhi, 2023) 67.

98 Usha Ramanathan (n 24) 17.
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an online complaint mechanism for women acros®settHowever, She-Box remains largely
inaccessible to informal workers due to interrlgeilacy and the absence of smartphone access
in rural areas.

The National Rural Livelihood Mission (NRLM) and & Dayal Upadhyaya Grameen
Kaushalya Yojana (DDU-GKY) have integrated gendamsfization components into their
training module3?® These programmes reach large numbers of informelem workers. But
POSH-specific legal awareness remains absent fiemdurriculum.

The Ministry of Labour and Employment launched &a8hramportal in 2021 to register
unorganized workers nationafl§t As of January 2024, over 294 million unorganizestkers
had registered on e-Shrdf. This database presents an enormous opportunitSHPO
awareness material could be directly delivereatistered workers through SMS and regional
language notifications. This opportunity remainsxpioited.

State governments have shown uneven commitmenal&and Maharashtra have shown
relatively better LCC constitution and functionicgmpared to other stat€$ Most other states
continue to treat POSH compliance as a low-pri@dyninistrative obligation.

Role of NGOs and Civil Society:

Non-governmental organizations have filled critigalps where government machinery has
failed. Organizations like Jagori, SEWA (Self Emyd Women's Association), Breakthrough

India, and Majlis Legal Centre have conducted gomts awareness campaigns, trained LCC
members, and provided legal support to informal eomworkers®

SEWA deserves special mention. It has organized ®Memillion informal women workers
across India into cooperatives and trade untétishas developed simplified POSH awareness
materials in regional languages and used commuaitip to disseminate information in rural
areas. This community-based model has proven fae ®ffective than top-down government
campaigns.

Despite these efforts, NGO interventions remainggaghically limited and financially
precarious. Sustained, scaled impact requires fogmeernment partnership and dedicated
funding both of which remain inadequate.

99 Ministry of Women and Child Development, Governmehindia, She-Box Portal: An OvervieMWCD, New
Delhi, 2022) 3.

100 Ministry of Rural Development, Government of Indi&tional Rural Livelihood Mission Annual Report 2022
23 (Government of India Press, New Delhi, 2023) 56.

101 Ministry of Labour and Employment, Government odiia, e-Shram Portal: Progress RepdiGovernment of
India Press, New Delhi, 2022) 2.

102 Ministry of Labour and Employment, Government oidia, e-Shram Registration DatgJanuary 2024)
https://eshram.gov.in accessed 10 March 2026.

103 Ministry of Women and Child Development (n 42) 38.

104 Nandita Gandhi and Nandita Shah (n 43) 221.

105 self Employed Women's Associati®®EWA Annual Report 2022-23EWA, Ahmedabad, 2023) 12.
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Suggestions and Recommendations:

The analysis across the preceding sections poie#sly toward the reforms needed. These
recommendations are practical, legally grounded, @irectly responsive to the identified
compliance gapsFirst, India mustratify ILO Convention No. 19@vithout further delay.
Ratification would create binding international ighkions to extend POSH protection to all
informal workers regardless of employment stattik.would alsgprovide a clear international
benchmarkor domestic legislative reform. The ten-emplogl@eshold for ICC formation must
be abolished. Every workplace, regardless of smast fall within the Act's protective
framework!%’

The definition of "employer" must be expandedinclude contractors, labour brokers, and
household employers. A deemed employer provisioiiai to the Contract Labour (Regulation
and Abolition) Act, 1970 should be introduc&8lEvery district must have fally functional,
adequately staffed, and independently funded.L@Ts must be grantedio motuypowers to
investigate harassment complaints. Mobile LCC umitsst be deployed in rural and remote
areas® Complaint procedures must be simplifieal allow oral complaints for illiterate
workers. Thee-Shram portal'slatabase of 294 million workers must be leveragedediately.
POSH awarenessontent in regional languages must be delivetledugh SMS alerts, IVR
calls, and community radio tied to e-Shram rediistna?°All LCC members must receive
mandatory trainingon gender, caste, class, and migration-sensipipeoaches to harassment
complaints. This training must be funded centralhd delivered annuall}! These reforms
together can transform the POSH Act from a law firatects the few into one that protects
every working woman in India.

Conclusion:

The POSH Act, 2013 was a historic legislative aatreent. It gave Indian working women a
dedicated legal shield against sexual harassmtetmanislated Supreme Court directions into
enforceable statutory obligations. It created to8tnal mechanisms for complaint and
redressal. For all these reasons, it deserves rgemgipreciation. But appreciation must not
become complacency.

The women who need this law the most, the domesiiker, the construction labourer, the
street vendor, the agricultural worker, remaimitsst forgotten beneficiaries. Nearly 90% of
India's working women are employed in the inforsedtor. For them, the POSH Act is largely
a distant promise. Its compliance mechanisms doreath them. Its committees do not
represent them. Its procedures do not accommololere. t

106 O Convention No. 190 (n 55), art 3

107 Shyamala Pappu (n 39) 81.

108 The Contract Labour (Regulation and Abolition) A970, No. 37 of 1970, Acts of Parliament, 1970 i@dipds.
20.

109 Nandita Gandhi and Nandita Shah (n 43) 224.

110 Ministry of Labour and Employment (n 100) 8.

111 UN Women India (n 92) 45.
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This paper has demonstrated that the failure isanoidental. It is structural. The law was
designed around formal employment relationshipsshmaply do not exist in the unorganised
sector. Every element of the compliance architegtihe ICC, the written complaint
requirement, the employer definition, and the ingyirocedure assumes a formal workplace
that most Indian women workers will never occupy.

International law has moved ahead. ILO Convention™0 has set a new global standard, one
that explicitly includes informal workers. Counsitike South Africa, Nepal, and the United
Kingdom have adopted more inclusive, preventiorsigd, and accessible frameworks. India
must learn from these experiences.

Reform is not optional. It is a constitutional gation under Articles 14, 15, and 21. It is an
international commitment under CEDAW and the SD@®st importantly, it is a moral
imperative owed to millions of invisible women whmrk hard, suffer silently, and deserve
better. The POSH Act must grow beyond its curiienitations. Every working woman in India,
regardless of her employment status, literacy |emelorkplace, must be able to say with
confidence: this law is for me.
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India's DPDPA 2023 and DPDP Rules 2025: Structural
Deficiencies, Comparative Benchmarks, and Reform
Imperatives
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&
Dr. Ragini Narair?

Abstract:

The enactment of the Digital Personal Data ProwcttAct, 2023 (DPDPA) represented India’'s first si@one
statutory response to the constitutional mandatenfarmational privacy recognised in Justice K.SttRswamy
(Retd.) v. Union of India. The subsequent notificabf the Digital Personal Data Protection Rul@§25 (DPDP
Rules) on 14 November 2025 operationalised thetsta@nd brought the Data Protection Board of IndizP@I)
into formal legal existence — developments thatiireccritical reassessment of the Act's strengtid eemaining
deficiencies. This article argues that the DPDPAeRUramework, while marking a legislative advan@mains
structurally insufficient to discharge India's caitistional obligations towards informational seléttrmination. The
sweeping governmental exemptions of Section 17cdhgpromised structural independence of the DPBI as
constituted, the absence of a statutory privatédtrigf action, and the failure to protect sensitpuersonal data
categories collectively constitute a pattern of ufffisiency that requires urgent legislative recadibon.
Benchmarking against a comparative matrix that mesebeyond the European Union's General Data Ptiatec
Regulation (GDPR) — incorporating Singapore's Paedata Protection Act, Brazil's Lei Geral de Peq&o de
Dados Pessoais, and South Africa’'s Protection e$étel Information Act — reveals that India is artleer in each
of these respects. The article concludes with taxosed recommendations calibrated to constitutiamgency and
comparative best practice.

Keywords: Digital Personal Data Protection Act 2023; DPDP d3u2025; Data Protection
Board of India; Informational Privacy; ExemptiorSDPR; Comparative Data Protection;
Democratic Deficit; Sensitive Personal Data

Introduction:

India's digital economy, one of the largest inwwld, generates an extraordinary volume of
personal data daily. With over 950 million internsers and a rapidly expanding base of digital
financial, healthcare, and governance servicesgtiernance of personal data is no longer a
technocratic concern; it is an urgent constitutiamae?

The constitutional journey towards recognising @ci as a fundamental right culminated in
the nine-judge bench decisionJdastice K.S Puttaswamy (Retd.) v. Union of Irididnere the

1 Research Scholar, College of Legal Studies, COER Ursitgr Roorkee, Uttarakhand,

Priyankadobriyal5@gmail.com.

2 Associate Professor, College of Legal Studies, COER vdrmity, Roorkee, Uttarakhand,

ragini.legal@coeruniversity.ac.in.

STelecom Regulatory Authority of India, Annual Report Telecom Subscriptions (TRAI 2024); Ministry of
Electronics and Information Technology, India's Aaae: Digital India (MeitY 2023).

4Justice K.S. Puttaswamy (Retd.) v. Union of Ind201(7) 10 SCC 1 (India).
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Supreme Court unanimously held that the right togay is intrinsic to Article 21 of the
Constitution and encompasses the right to inforwnati self-determination. The legislative
response, spanning six years from the Justice Brikrishna Committee Report of 2018
through successive Bill iterations, was the DigiRgrsonal Data Protection Act, 2023
(DPDPA)? which received Presidential assent on 11 Augu2820

The legal landscape has since evolved materialty.1® November 2025, the Ministry of
Electronics and Information Technology notified frgital Personal Data Protection Rules,
2025 (DPDP Rules),Formally operationalising the statute. The pravisi concerning the
establishment of the DPBI took effect immediateipjle consent manager regulations apply
12 months after finalisation, and the remainindgatlons apply within 18 months, establishing
a compliance deadline of 13 May 2027.

These developments represent genuine institutfmogiress and must be acknowledged rather
than minimised. However, they do not dischargedisdtonstitutional obligations. This article
argues that the DPDPA-Rules framework suffers fligmfoundational structural deficiencies:
(i) the unchecked governmental exemption architectf Section 17; (ii) the compromised
structural independence of the DPBI as constituiedthe absence of a statutory private right
of action and individual compensation for data bhewictims; (iv) the failure to classify or
protect sensitive personal data categories; anthé/lemocratic deficit arising from pervasive
delegated legislation in a domain of constitutiomagnitude. The paper proceeds in eight
substantive parts and concludes with taxonomisiedmerecommendations.

Constitutional Foundations of Informational Privacy:

The trajectory of privacy as a constitutional rightndia was neither linear nor uncontested.
For decades, the Supreme Court's position was reqmsti by the narrow holdings M.P.
Sharma v. Satish ChandrandKharak Singh v. State of URvhich cast doubt on privacy as a
standalone fundamental right. The transformativédt srrived with Puttaswamy which
comprehensively overruled those authorities anttudated a textured, multi-dimensional
conception of privacy rooted in human dignity antbaomy.

Justice D.Y. Chandrachud's concurring opinion rsi@alarly instructive. His Lordship situated
informational privacy as the capacity of individsidb control information about themselves
and to prevent its use inconsistently with themsanable expectatiodsThis formulation
resonates with the European concept of informaliyp&elbstbestimmung, informational self-

SDigital Personal Data Protection Act, 2023, No.022023, Acts of Parliament (India) [hereinafter DPA].
SMinistry of Electronics and Information Technolodjigital Personal Data Protection Rules, 2025, Gazd India,
Extraordinary, Part I, Section 3(i), Nov. 14, 2(R&reinafter DPDP Rules].

’Id. The phased implementation designates a congaideadline of 13 May 2027 for the majority of ghlions
under the Act. Consent manager registration rulptydapelve months from notification; all remainimgles apply
eighteen months from notification.

8M.P. Sharma v. Satish Chandra, AIR 1954 SC 300 (Jndia

%Kharak Singh v. State of Uttar Pradesh, AIR 19631865 (India).

1%puttaswamy, (2017) 10 SCC 1, at 638 (Chandrachuchricurring).
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determination, articulated by the German Federals@mtional Court in the Census Act case
of 1983 which subsequently influenced the GDPR's architectThe Court in Puttaswamy
established that any encroachment upon privacy matisfy three requirements: legality,
legitimate state aim, and proportionafityThis constitutional yardstick applies with fullrée
to the DPDPA. The framework also resonates withchertl2 of the Universal Declaration of
Human Rights and Article 17 of the Internationalv&eant on Civil and Political Rightg,
confirming that effective data protection is botld@mestic constitutional obligation and a
commitment arising from India's international tyeahdertakings.

A dimension insufficiently engaged by the DPDPAhis three-statute surveillance architecture
that now governs India's digital landscape. Thed@&ihmunications Act, 2023confers broad
interception and monitoring powers on the centoadegnment, functioning in parallel with the
interception regime under Sections 69, 69A, and @Be Information Technology Aét.The
DPDPA neither harmonises with nor expressly prevawer these parallel powers. The
constitutional impossibility of protecting informamal privacy through one statute while
authorising mass surveillance through two othersatels urgent legislative harmonisation.

Data Principal Rights and Fiduciary Obligations Uncer the Act and Rules, 2025:

The DPDPA establishes a consent-centric paradigpeigonal data processing. Under Section
6, a data fiduciary must obtain free, specificpinied, unconditional, and unambiguous consent
before processing personal d&tdhe DPDP Rules 2025 have substantially operaiisel
these requirements, mandating itemised, granutaaqy notices that specify not merely what
data is collected but precisely which purposes eath category servéSThe rights accorded

to data principals under Chapter Il include thghtito access (Section 11), correction and
erasure (Section 12), grievance redressal (Set8prand the right to nominate (Section ¥4).
Three structural weaknesses persist in the regincerstituted by the Act and Rules together.

First, DPO and DPIA requirements extend only totiest formally designated as Significant

Data Fiduciaries (SDFs) a government-controlledgiedion process that creates regulatory
uncertainty and allows large-scale processors maaie outside the enhanced compliance
architecture pending designation. The DPDP Rul@s 2@ve made meaningful progress: Rule

HBundesverfassungsgericht [BVerfG] [Federal Constingio Court] Dec. 15, 1983, 65 BVerfGE 1
(Volkszéhlungsurteil) (Ger.).

puttaswamy, (2017) 10 SCC 1, at 309-10 (enunciatiegthree-part test of legality, legitimate aim,dan
proportionality as applicable to all encroachmensn the right to privacy).

BUniversal Declaration of Human Rights art. 12, GRes. 217A (lll), U.N. Doc. A/810 (Dec. 10, 1948);
International Covenant on Civil and Political Righats. 17, Dec. 16, 1966, 999 U.N.T.S. 171.
Telecommunications Act, 2023, No. 44 of 2023, Asft®arliament (India).

BInformation Technology (Amendment) Act, 2008, N@. df 2009, SecSec 69, 69A, 69B, Acts of Parliament
(India). Section 69 authorises interception of @mfprmation transmitted through any computer reseun the
interests of sovereignty, integrity, security, abfic order, without prior judicial authorisation.

18DPDPA Sec 6(1).

1"DPDP Rules r. 3 (requiring data fiduciaries to pdevitemised notices specifying each category cquraal data
collected and connecting that category to the fipgmirpose for which it is processed).

¥DPDPA SecSec 11-14.
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13 requires SDFs to appoint a Data Protection @ffiesident in India, to conduct annual Data
Protection Impact Assessments, to commission intigpd compliance audits, and to submit
findings to the DPB} These are genuine advances. However, the GDPR'satable DPO
obligations under Articles 37—39 apply to all cofiers that process personal data on a large
scale or systematically monitor data subjectsspegtive of any government designatibihe
restriction of enhanced obligations to governmentified SDFs creates a structural gap that
the constitutional right to informational privacgirmot tolerate.

Second, and most critically, the Act's silence ens#ive data categories remains entirely
unremedied by the Rules. GDPR Article 9 creategegial category encompassing racial or
ethnic origin, political opinions, religious belggthealth data, sexual orientation, and biometric
data, imposing heightened requirements for theacgssing® The DPDPA contains no
equivalent classification. For India's Dalit and BGQ+ communities, whose caste-based and
identity data carry unique risks of targeted disimation and persecution, this lacuna has acute
human rights dimensions that the existing litehas identified, but the legislature has failed
to addres$?

Third, the deemed consent mechanism under Secti@mains unreformetf. Processing is
permitted without explicit consent for state funas, medical emergencies, and public-interest
purposes, which are sufficiently broad to rendemsemt largely illusory in practice for a
significant proportion of digital interactions. TB¥®DP Rules 2025 did not circumscribe these
exceptions. The result is a consent architecturese/iprotective promise is qualified by
exceptions wide enough to swallow it.

Exemption Provisions and Constitutional Implicatiors

A. The Section 17 Exemption Regime

The most constitutionally contentious dimensiorthed DPDPA is Section 17, which grants
sweeping exemptions to central and state goverrsvemd their instrumentalitié$.Under
Section 17(2)(a), the central government may, yfication, exempt any instrumentality of
the state where necessary or expedient in theestieof sovereignty, national security, public

1DPDP Rules r. 13 (specifying additional obligati@isSignificant Data Fiduciaries, including appoimnt of a
Data Protection Officer resident in India, annuatd Protection Impact Assessments, independent lzomoe
audits, and periodic reporting to the Data ProtecBoard of India).

20Council Regulation 2016/679, arts. 37-39, 2016 @.1.10) 1 (EU) [hereinafter GDPR] (requiring appoiimh
of a Data Protection Officer for all controllersgmocessors that carry out large-scale systematiatoring of data
subjects or process special categories of datalanga scale, irrespective of government designatio

2!GDPR art. 9 (establishing a special category of gpesdata encompassing racial or ethnic originitipal
opinions, religious beliefs, health data, sexuedrdation, and biometric data, and prohibiting tipeocessing except
under specified conditions with heightened safedgiar

22Anita Gurumurthy & Nandini Chami, Towards a Femirsita Future 34-38 (IT for Change 2019) (documenting
heightened data-based discrimination risks fortCaid LGBTQ+ communities in India's digital ecosystend
arguing for statutory recognition of sensitive para data categories).

23DPDPA Sec 7(a)—(j) (permitting processing withaytleeit consent for performance of state functiccmnpliance
with law, medical emergencies, employment-relateztgssing, and furtherance of public interest, agother
purposes).

2“DPDPA Sec 17.
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order, or prevention of incitement to offences. Toastitutional problem is manifest. The
Puttaswamy three-part test demands that restrctoon privacy be grounded in valid law,
pursue a legitimate state aim, and be proportiofiaeblanket executive notification power
granting exemptions for unspecified instrumenditi without procedural safeguards,
independent judicial oversight, or sunset clauai#sthe proportionality limb with considerable
constitutional force. The DPDP Rules 2025 presapiteeedural "Standards for processing of
personal data by State and its instrumentalitiasthe Second Schedule but do not require
judicial authorisation, proportionality review, dandependent oversight of exemption
invocations. The Rules, therefore, entrench rathan cure the structural constitutional
deficiency of Section 17.

B. The Three-Statute Surveillance Architecture andhe Aadhaar Nexus:

The exemption regime acquires particular constitati gravity in the context of the Aadhaar
ecosystem. The Supreme Court in Justi& Puttaswamy (Retd.) v. Union of In(Bedhaa)?®
imposed significant limitations on Aadhaar data, useognising the risk of surveillance creep.
A data protection statute that permits the cengalernment to exempt the Unique
Identification Authority of India from core obligahs effectively reverses those judicial
safeguards and disturbs the constitutional equuiibithe Court established.

The interaction between Section 17 and the suarei# powers under Sections 69, 69A, and
69B of the IT Act’ is further compounded by the analogous intercapiiod monitoring
provisions of the Telecommunications Act, 2623 he DPDPA does not repeal, modify, or
expressly prevail over these powers. The cumulatdsult is that privacy protection and
institutionalised surveillance operate in hermdiycaealed compartments, a constitutional
impossibility given that the right to privacy isiaified and indivisible constitutional guarantee.

Remedial Architecture: The DPBI As Constituted:

A. Institutional Design and Independence

Chapter VI of the DPDPA establishes the DPBI asphmary adjudicatory body for data
protection dispute®. On 13 November 2025, the provisions establishimg DPBI were
formally brought into forc® representing a material advance over the preiegistgime of
consumer courts and general civil jurisdiction, egrttlering obsolete the critique that the DPBI
remained constitutionally promised but institutityaonexistent.

25puttaswamy, (2017) 10 SCC 1, at 309-10.

28Justice K.S. Puttaswamy (Retd.) v. Union of IndiaqBhaar), (2019) 1 SCC 1 (India).

2IInformation Technology (Amendment) Act, 2008, N@. d&f 2009, SecSec 69, 69A, 69B, Acts of Parliament
(India).

28Telecommunications Act, 2023, No. 44 of 2023, SecB®-22, Acts of Parliament (India) (conferring opgbe
central government broad powers to intercept, tnanand block telecommunications in the interedtaational
security and public order, without provision forgurjudicial authorisation or independent oversjght

2DPDPA SecSec 18-27.

39Ministry of Electronics and Information Technolod@ress Release on DPDP Rules Notification (Nov. @352
https://www.pib.gov.in/PressReleasePage.aspx?PRIM&EBEE (confirming that provisions in respect of the
establishment of the Data Protection Board of Ingéae brought into force on 13 November 2025).
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However, the institutional design raises seriougeons about structural independence. Under
Section 19, the Chairperson and members are appaamt the recommendation of a Selection
Committee entirely composed of government nomide&hbe broader constitutional principle
that regulatory bodies exercising constitutiona@nsitive functions require insulation from
executive capture is well-established in Indian mistrative law*? The DPDP Rules 2025
introduced the Fifth Schedule, specifying terms aadditions of servic& providing some
security of tenure but doing nothing to cure tmacttiral appointment problem. An independent
regulatory body derives its credibility from appmient architecture, not merely from post-
appointment tenure protection. The Act further #mecin Section 20 that the DPBI shall
function as a digital officé® While enhancing efficiency for technologically eliaite
complainants, digital-only proceedings create folabie barriers for rural, elderly, and
economically marginalised data subjects who areilsameously the most vulnerable stratum
of India's digital population and the most liketyduffer the harms that data protection law is
designed to prevent.

B. The Penalty Framework, Mediation Mechanism, andthe Absence of Individual
Compensation

The penalty framework under Schedule | providedif@ancial penalties up to Rs. 250 crore for
specific categories of breach and up to Rs. 1000@, approximately EUR 1.1 billion, for the
most serious violation®.Contextualised against cumulative GDPR enforcernaver EUR
4.5 billion since 2018, including a EUR 1.2 billidine against Meta Ireland in 2028The
DPDPA's penalty ceiling raises deterrence concdonslarge multinational technology
companies. Moreover, unlike GDPR Article 83, theldIPFA contains no proportionality-based
calculation methodology or mandatory consideratadnthe nature, gravity, duration, or
categories of data affected.

3IDPDPA Sec 19(2) (providing that the Selection Cotterifor appointment of the Chairperson and Membérs
the DPBI shall be composed of a Cabinet Secretaryiif@raon) and two Secretaries to the Governmeirdi&
nominated by the central government).

32Supreme Court Advocates-on-Recokds'n v. Union of India(2016) 5 SCC 1 (India). While this decision
concerned judicial appointments specifically, thedder constitutional principle it articulates —athbodies
exercising constitutionally sensitive functions uigq structural independence from executive doronain the
appointment process — is of general applicatiomdéian administrative constitutional law.

33DPDP Rules sched. V (specifying terms and conditmfrservice of the Chairperson and other Membeithef
Data Protection Board of India, including tenure egioval provisions).

3“DPDPA Sec 20.

35DPDPA sched. | (specifying penalty tiers: up to %000 crore for the most serious violations iniigdoreach
of children's data protection obligations and fia&lto implement adequate security safeguards; &st®50 crore
for specific categories of breach including failtwenotify the DPBI of a personal data breach).

36European Data Protection Board, Annual Report 28234 (EDPB 2024) (reporting cumulative GDPR fines
exceeding EUR 4.5 billion since the GDPR's entry fotae in May 2018, including a EUR 1.2 billion éimgainst
Meta Ireland for unlawful data transfers); Grahanedébleaf, Global Data Privacy Laws 2023: 162 Natidraws

& 20 Bills, 181 Privacy L. & Bus. Int'l Rep. 1, 3 (28).
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The DPDP Rules 2025 introduced a mediation mechatiiat may serve as an indirect avenue
for dispute resolutio®” This is a welcome development but structurallyuffisient. A
mediation mechanism is consensual and discretioitadges not constitute a rights-protective
remedy enforceable as of right. GDPR Article 84tlmst data subjects to compensation from
controllers or processors for any material or natanal damage suffered as a result of an
infringement® The absence of a statutory private right of actiotihe DPDPA transforms the
penalty mechanism into a purely public-law sangtleaving the aggrieved data principal as a
bystander in proceedings ostensibly designed tegrthem.

Comparative Analysis: India in a Global Framework:

A. The GDPR Benchmark

The GDPR, operative since May 2018, has influetegdlation in over 162 jurisdictions and
remains the global standard for data protection®fat the level of foundational principles,
both instruments espouse legality, purpose lingitatidata minimisation, accuracy, storage
limitation, and security. Yet the GDPR's accourligbprinciple enshrined in Article 5(2),
placing the burden of demonstrating compliancehencontroller, finds no direct equivalent in
the DPDPA, which is obligation-focused rather tleountability-focused. This distinction
carries significant practical implications for erdement culture and compliance incentives.
The most significant structural divergences aresthesitive data lacuna, the restriction of DPO
requirements to government-designated SDFs rdihardll large-scale processors, the absence
of a private right of action, and the compromisedejpendence of the supervisory authority.
These deficiencies collectively make an unlikelgdinm-term GDPR adequacy determination
by the European Commission a commercially significautcome for Indian businesses
operating in EU markets and a diplomatic signaluabbe quality of India's rights-protective
framework.

B. Singapore's Personal Data Protection Act

The Personal Data Protection Act, 2012 (as amemd2@?0) (PDPA) offers a more proximate
comparator, given Singapore's common-law heritagecomparable developmental context.
The PDPA imposes obligations on all organisationthout a government-designation
requirement analogous to India’'s SDF mechanisngapiore's 2020 amendments introduced
mandatory breach notification to the Commissionafetted individuals within three business
days for significant breachésa model now partially replicated by India's 72-hoatification

3’See generally Dhruv Suri, The Mediation Mechanisndé&t India's DPDPA Rules: Indirect Redress or Strattu
Inadequacy?, 5 Indian J. Data Prot. L. 112, 112%20noting that the mediation mechanism unde&XR®P Rules
2025 may serve as an indirect avenue for settlisgudes between data fiduciaries and data prircipad does not
constitute an enforceable right to compensationivetdgnt to GDPR Article 82).

38GDPR art. 82 (conferring upon data subjects the tigheceive compensation from the controller aogssor for
any material or non-material damage suffered agsaltr of an infringement of the Regulation, incluglinoth
controllers and processors as potentially jointig aeverally liable).

3%Greenleaf, supra note 35, at 1.

“OPDPA Sec 26D (as amended 2020) (requiring notitinab the Personal Data Protection Commissionediedted
individuals within three business days of beconamgre of a notifiable data breach, defined as baeresults in
or is likely to result in significant harm to th#exted individuals).
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rule under the DPDP Rules 2025. Singapore's frame®glso provides for civil remedies for
breach victims through designated courts a mo@eltidia's absence of a private right of action
makes impossible to replicate without statutory asimeent.

C. Brazil's Lei Geral de Protecéo de Dados Pesssai

Brazil's LGPD of 2018 is architecturally closer to the GDPR, recognidiag legal bases for
processing and mandating DPOs for controllers gnagtators processing sensitive data. Most
critically, the LGPD explicitly protects sensitipersonal data including racial or ethnic origin,
religious belief, political opinion, health datadabiometric dat& providing a direct statutory
analogue of GDPR Article 9 that India's framewankirely lacks. Brazil's experience confirms
that statutory sensitive-data classification is stibationally achievable and practically
necessary within a developing economy legal frammkwand that India's approach is not
mandated by any exceptionalist consideration uniguke Indian context.

D. South Africa's Protection of Personal Informaton Act

South Africa’'s POPIA, enacted in 2013 and operdtm@ 20214° establishes eight conditions
for lawful processing including processing limitatj purpose specification, and data subject
participation. Most instructive for India is POP3Appointment architecture for the Information
Regulator appointed by the President on the recordai®mn of a multiparty parliamentary
committee composed of representatives of all mitiehe National Assembfyf.This model
combining executive nhomination with mandatory amentary involvement and multiparty
representation provides the template that Indi&BICappointment mechanism conspicuously
lacks and should adopt.

E. Comparative Synthesis

The comparative analysis reveals that India's fraonke is an outlier in three critical respects:
(i) the absence of statutory sensitive-data classibn, present in the GDPR, Brazil's LGPD,
and South Africa's POPIA; (ii) the restriction oPD requirements to government-designated
entities, unparalleled in any major contemporaayniework; and (iii) the absence of a private
right of action for data breach victims, present@lhthree comparator jurisdictions. India's
framework is more consistent with older-generatiata protection statutes enacted before the
rights-centred wave of GDPR-influenced reform theith contemporary international best

“ILei Geral de Protecéo de Dados Pessoais [LGPD],Niavil 3,709, Aug. 14, 2018, as amended by Law R@53,
July 8, 2019 (Brazil) [hereinafter LGPD].

42LGPD art. 5(11) (defining sensitive personal datartclude racial or ethnic origin, religious belipblitical opinion,
trade union membership, data relating to healsegual life, genetic data, and biometric data, whlee processing
of such data triggers heightened consent and ingssetssment requirements under Article 11).

“3protection of Personal Information Act 4 of 2013 A8.) [hereinafter POPIA] (fully operative fromduly 2021).
South Africa was the first African state to enaminprehensive data protection legislation aligneith wWie GDPR's
rights-centred framework. See also Colin Thatcheutis Africa’s POPIA and the Emerging Global Datat&etion
Consensus, 39 S. Afr. L.J. 845, 848 (2022).

“POPIA Sec 42 (providing for the appointment of litfermation Regulator by the President of the Rejouln the
recommendation of a committee of the National Addgroomposed of members of all represented polipiagies,
thereby ensuring multiparty parliamentary oversigiithe appointment process).
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practice. This matters not merely for internatiaeglutation but for the domestic constitutional
question of whether the DPDPA discharges the ofbtiga imposed by Puttaswamy.

Structural Deficiencies and the Democratic Deficit:

The DPDPA suffers from what may be characteriseghtidlg Andrew Moravcsik's concept as
a legislative democratic deficit: a statute whagessantive content is determined substantially
by executive notification rather than parliamentadgliberatiorf® The Act delegates
extraordinary rule-making power to the central gaweent across more than twenty provisions,
permitting the government to define SDFs, prescekemptions, specify data localisation
requirements, and determine the operative rightlsi®ccture of the statute through subordinate
legislation. The DPDP Rules 2025, comprising twenty rules, confirm rather than remedy
this concern the entire operational content ofdisdilata protection framework was determined
by executive rule-making following minimal parliamary oversight.

The Act was enacted without review by the ParliatagnStanding Committee on Information
Technology® a significant democratic deficit for legislatiohsuch constitutional magnitude.
The consequence is not merely procedural: the DPBé&tains definitional lacunae (most
notably the complete absence of a definition oEame personal data), drafting ambiguities,
and conceptual inconsistencies that a deliberatvamittee process would likely have
resolved.

The Supreme Court's essential functions doctringugated inState of Tamil Nadu v. P.

Krishnamurthy*” imposes limits on the extent to which Parliameaymbdicate core legislative

functions to the executive. A privacy statute whoperative rights-content is predominantly
determined by executive notification is one whosetgrtive character is contingent upon
executive goodwill an inadequate guarantee forihdication of a fundamental constitutional
right.

Children's Data Protection: Progress And RemainingGaps:
The DPDPA's children's data provisions under Se@iprohibit processing without verifiable
parental consent and prohibit behavioural monitpritargeted advertising, and tracking of

4*Andrew Moravcsik, In Defence of the "Democratic Dif: Reassessing Legitimacy in the European Unidn,).
Common Mkt. Stud. 603, 605 (2002). The conceptaptetl here to describe the DPDPA's structural detggation
of fundamental rule-making power to the executpreducing a statutory framework whose rights-pribteaccontent
is substantially determined by administrative father than democratic deliberation. This adaptasodefensible
because Moravcsik's core concern — the displacewiedeliberative democratic processes by techniocoat
administrative actors — maps directly onto the DRBRnactment without parliamentary committee nené@d its
operationalisation through twenty-two subordinates.

4Usha Ramanathan, The Data Protection Bil's Demacrdbeficit, The Wire (Nov. 22, 2022),
https://thewire.in/government/the-data-protectidistdemocratic-deficit.

47State of Tamil Nadu v. P. Krishnamurthy, (2006)@&C3517 (India) (articulating the essential legiskatiunctions
doctrine — the principle that Parliament may noliedate the determination of legislative policy oattars of
fundamental importance to the executive, and thdolinate legislation must operate within a framew
sufficiently delineated by the parent statute).
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minors under eighteen yedfsThe DPDP Rules 2025 have meaningfully operatisedlthese
provisions: Rule 10 specifies that organisationstherify parental identity using reliable
identity and age information, including documentduntarily provided by parents or virtual
tokens issued through government-authorised Digiteker service providerS.The Fourth
Schedule carves out specific exemption categooeséalthcare professionals, educational
institutions, and child transport providéfsThese developments represent genuine legislative
progress.

However, significant implementation gaps persighe TRules do not prescribe technical
standards for age verification systems, leavindpitactural compliance indeterminate. The
United Kingdom's Age Appropriate Design Code, upddh 2023 mandates age assurance
by design, default privacy-protective settingsrfonor users, and algorithmic audits for child-
facing services obligations entirely absent frora BPDPA framework. Without equivalent
technical standards, the children's data provisiosis remaining largely declaratory for
platforms that routinely operate without robust agefication, a reality documented across the
Indian digital ecosystem.

Recommendations & Conclusion

A. Taxonomised Recommendations

(i) Constitutional Imperatives

First, Section 17's exemption architecture mudubdamentally restructured. Exemptions for
state instrumentalities must be specific, time-lihujdicially authorised, and subject to
independent oversight with parliamentary notifioatand sunset clauses. A blanket executive
notification power is constitutionally unsustainablinder the Puttaswamy proportionality
standard and must be replaced with a targetedysafded regime.

Second, the DPBI must be reconstituted with gerstineetural independence. The appointment
process must incorporate parliamentary confirmagodicial participation, and civil society
representation, modelled on South Africa's POP&ework. Members must enjoy security
of tenure and freedom from executive directionse DiPBI should be accorded constitutional
status equivalent to the Election Commission irtedldrom political interference.

“8DPDPA Sec 9 (prohibiting the processing of persaag of children, defined as individuals belowheggn years
of age, without verifiable parental consent, arahfisiting tracking, behavioural monitoring, andgeted advertising
directed at children).

4DPDP Rules r. 10 (specifying age verification reguoients for parental consent, including acceptadification
mechanisms such as documents voluntarily provigeth® parent or virtual tokens issued through aegoment-
authorised Digital Locker service provider under thformation Technology Act, 2000).

SDPDP Rules sched. 1V, pt. A (enumerating classetatd fiduciaries to whom the parental consent requents
of DPDPA Sections 9(1) and 9(3) do not apply, idaig clinical establishments, medical practitioneducational
institutions providing primary, secondary, and l@gaducation, and child transport service providgesating under
the Motor Vehicles Act, 1988).

Slnformation Commissioner's Office, Age Appropriatesiyn: A Code of Practice for Online Services (IGR2@,
updated 2023) (issued under the Data Protectior2@®t8 (UK) pursuant to Section 123 of that Act; nfaing age
assurance by design, default privacy-protectivenggst for users likely to be children, and algarith and content
audits for child-facing services).
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Third, a statutory private right of action and widual compensation mechanism equivalent to
GDPR Article 82 must be legislated. The mediatioechanism under the DPDP Rules is
insufficient as a rights-protective substitute #or enforceable claim against controllers or
processors for material and non-material damagagrfrom breaches.

(i) Best-Practice Reforms

Fourth, sensitive personal data must receive emubstatutory protection through a dedicated
legislative category covering health, biometrinaficial, caste, religious, and sexual orientation
data, with heightened consent requirements, mandatopact assessments, and stricter
purpose limitation. Brazil's LGPD and South Afrc®OPIA provide ready legislative models.
Fifth, the Act must be amended to include the sdbtdata portability, objection to automated
decision-making, and restriction of processing.seheghts are essential to informational self-
determination in an algorithmic society and aresprg in all major comparative frameworks.
Their absence from the DPDPA reflects a legislatibeice that is difficult to justify on
constitutional grounds.

Sixth, DPO requirements must be extended by staiwth data fiduciaries processing personal
data above a legislatively specified volume or tisteshold, removing the dependency on a
government designation process. The DPDP Ruleihiodevelopment of DPO requirements
for SDFs should be generalised.

Seventh, a robust age assurance-by-design framefoorghildren's data must be enacted,
specifying technical standards for age verificatisystems, mandating default privacy-
protective settings for child-facing platforms, amdjuiring algorithmic audits drawing from

the ICO's updated Age Appropriate Design Code.

(iif) Aspirational Reforms

Eighth, the DPDPA must be harmonised with the Imfation Technology Act and the

Telecommunications Act, 2023, to eliminate the ¢hs&atute surveillance architecture that
currently operates beyond data protection scrutkmy. interception or monitoring power must
be subject to independent judicial authorisatiod #re Puttaswamy proportionality standard.
India cannot claim constitutional compliance witiivacy obligations under one statute while
maintaining an unreviewable surveillance capaaditgan two others.

Ninth, cross-border data transfer rules shoulddwesed towards an adequacy-based model,
empowering the DPBI to make adequacy determinatimesed on the legal framework,
enforcement record, and judicial independence @pient jurisdictions. This reform is both
constitutionally required and a prerequisite fatignachieving a GDPR adequacy determination
from the European Commission.
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Conclusion:

The notification of the DPDP Rules on 14 Novemb@?%®2and the formal constitution of the
DPBI represent genuine advances in India's datagiifon infrastructure. The 72-hour breach
notification requirement, the DPO and DPIA mandd@sSignificant Data Fiduciaries, the
operationalised parental consent verification maeidma, and the structured, phased compliance
architecture are contributions to data protectionegnance that should not be minimised amid
the enthusiasm for critique.

But these advances do not discharge India's constial obligations under the Puttaswamy
judgment. The sweeping governmental exemptionsn®eetion 17, unremedied by the Rules,
remain fundamentally incompatible with the propmmlity framework that the Constitution
demands. The DPBI, constituted through an appomtnmechanism that excludes
parliamentary and judicial participation, cannotrbgarded as structurally independent in the
sense required by constitutional adjudication. @abhsence of sensitive data classification, the
restriction of DPO requirements to government-desigd entities, the continued absence of a
private right of action, and the three-statute sillance architecture collectively constitute a
framework that treats privacy as a regulatory pegfee rather than a constitutional entitlement.

The comparative analysis confirms that none ofghésficiencies is mandated by India's
developmental context or constitutional traditi@®ngapore, Brazil, and South Africa, each
operating in distinct constitutional, economic, aledjal environments, have legislative
frameworks that address each identified gap. Im@eceptionalism is a choice, not a necessity.

India stands at a pivotal moment in its digital gaance trajectory. The constitutional promise
of Puttaswamy demands a data protection frameviattk€gards individuals not merely as data
subjects to be regulated but as constitutional gmasrswhose dignity, autonomy, and
informational self-determination are inviolable.eTBPDPA-Rules framework is a necessary
foundation but a constitutionally insufficient orléhe reforms recommended herein represent
the minimum required to bring India's data protattiramework into conformity with its
constitutional obligations and contemporary intéioreal standards. Until they are enacted,
India's commitment to informational privacy willmain, in substantial measure, a judicial
aspiration awaiting legislative fulfilment.

ila
e
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Al Governance Under India's New Criminal Laws
and Data Protection Regime

Dr. Deepti Singla

Abstract:

The use of technology in crime, as well as in ingasbn and prosecutions, has become more commnam eker
before. Both law enforcement agencies and cybeirails use various technologies in their criminableavours,
making the application of criminal law even more lt#vaging and creating new issues regarding privacy a
ethics, among others. Recently, India adopted megéorms to its criminal laws, in the form of the dBhtiya
Nyaya Sanhita (BNS, 2023), Bharatiya Sakhshya Adirmi{BSA, 2023) and Bharatiya Nagrik Suraksha Sanhita
(BNSS, 2023) alongside the Digital Personal Datat€etion Act (DPDP Act, 2023). These legislationdatp the
Indian criminal law framework to acknowledge the use-@vidence, forensic technology and electronalstr
Alongside criminal law reforms, discussions haveeady been initiated regarding a new draft bill natnthe
Artificial Intelligence (Ethics and Accountabilityill (Al Bill, 2025) which sets the tone for fuéuregulation of
ethical uses of Al. The paper describes the criiiana reformations undertaken by India to curb critheough
artificial intelligence. It also makes a comparisbetween the criminal law reforms adopted by theopean
Union countries and the United States with respeétit

Keywords: Artificial Intelligence, Criminal Law Reform, Digil Evidence, Data Protection,
Al Ethics, Algorithmic Accountability.

1. Introduction:

Artificial Intelligence (Al) technology has swiftlprogressed from academic study to real-life
implementation in our routines, corporate dealingd even governmental functions. Al is
involved not only in crime itself but also in howires can be investigated. Law enforcement
organisations employ Al technology in conductingitdil forensics, reviewing footage and
recognising patterns. Criminals, on the other hdrae used Al to commit cyber-fraud,
deepfake scams, identity theft and similar crimamlvities.

1.(1) Meaning and Scope oAvrtificial Intelligence:
Al refers to computer-based systems that can parftasks typically done by humans.
Activities involving learning from data, pattern cognition, language comprehension,
decision-making and prediction can all be carried torough Al applications. Al improves
itself based on data and feedback. The currentrgeoe of Al technology involves machine
learning, deep learning, natural language procggdlhP) and computer vision.

1.(2) Historical Evolution of Al: From Rule-Based §stems to Adaptive Learning
The concept of smart machines has been aroundléorgatime, with Alan Turing being one
of the first people to explore the question of vileetmachines can think. Turing's research
was instrumental in establishing the basis for thdges. The initial computing systems used

1 Assistant Professor, Amity University Punjab (MohalEmail: deeptisingla04@gmail.com.
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hard-coded programs created by humans, and thum#ohines could only perform tasks
based on specific programming and lacked any chfyabor learning or adapting their
behaviour to changing circumstanées.

1.(3) Contemporary Al Techniques and Practical Appications
Modern Al technology is based on multiple techn@sg For example, machine learning
makes it possible for computers to learn from ingata instead of having to program them
manually in each instance. In deep learning, neoslvork layers are used to analyse
complex inputs such as images and speech. Natungiiage processing makes it possible for
computers to interpret human language and everrgteneanguage output. Finally, computer
vision makes it possible to analyse imagery andwilames.

1.(4) Ethical Principles and Policy Governance of A
There have been efforts by the government andypob&ers to understand that ethics should
govern the use of Al. There can be great implicetidor freedom, reputation and
opportunities associated with Al technology. Thaigy be severe consequences if any bias or
inaccuracies occur within an Al system. For examipldndia, there is guidance from NITI
Aayog on responsible Al usage. The key principlesfairness, transparency, accountability,
safety, human involvement, inclusiveness and neorifhination’

1.(5) Al as a Driver of Digital Crime
Al technology has been developing concurrently vaytvercrimes. As internet and phone
usage has increased, there has been an upsurgmiimat activities such as fraud, phishing,
extortion, and other related crimes that operatthénvirtual realm. The advancement of Al
technology has helped criminals become more efficien their operations. With Al
technology, they can create fake voices and videosddition, they can automate their
fraudulent messages and personalise them usirenataka. These trends can also be seen in
national crime statistics. The number of cognizalbimes recorded nationally stands at more
than six million. Cybercrime has experienced sutighincreases. More than 80,000 cases
have been reported as being related to cybercrintese cases included financial scams and
impersonation fraud. This indicates that crimedifated by Al are not uncommon inciderts.

1.(6) Use of Al in Law Enforcement and Criminal Investigation
The use of Al is also very helpful for investigai$o Al-supported systems are very useful for
carrying out forensic examinations, detecting arl@saand making predictions. Al can help
examine datasets more quickly than any human téentifying abnormal movements of
money, detecting suspicious activities within nekgo and identifying hidden

2 A. M. Turing, Computing Machinery and Intelligen&8 Mind 433 (1950).

3Z. Zhou et al., Edge Intelligence: Paving the IM#e of Artificial Intelligence with Edge Computip 107Proc.
IEEE 1738 (2019).

4 NITI Aayog, Responsible Al for Al{2021), https://www.niti.gov.in/sites/default/f#2021-02/Responsible-Al-
22022021.pdf.

5 Nat'l Crime Recs. Burea@rime in India 2023https://ncrb.gov.in.
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communications channélsHowever, in investigation-related activities, Atograms must
also be supervised, validated and tested for ibtiatland bias. The judicial system has
already addressed issues concerning the admigsibflievidence derived from electronic
documents and computer outputs. Anvar P.V. v. P.K. Basheeit was established that
electronic evidence must be certified accordingetevant statutory provisions in order to be
admitted into court.

1.(7) Privacy, Data Use and Constitutional Safeguds
Moreover, Al relies heavily on data, a lot of whicbnsists of personal information. Without
proper mechanisms in place, there would be a breftie individual's right to privacy. The
Supreme Court irk.S. Puttaswamy v. Union of Indizeld that the right to privacy was
fundamental to a person's life and liberty. Any lagthe State infringing on this right should
conform to the criteria of legality, necessity gmmdportionality®

1.(8) India’s Recent Legal Reforms for the Digitabnd Al Era
Legal reforms have been carried out in India reiggrdligital technologies and Al. Three
criminal laws, namely the BNS, the BSA and the BN®8&re updated in 2023. In addition to
these three laws, the DPDP Act has also been untemtito bring in a new framework for data
protection. These laws update the way in which dwmts and evidence are handied.

The BNS revises the definition of offences andudels crimes that occur through technology
into its framework. The BNSS provides provisiong fmnducting trials electronically,
holding sessions by video conferencing and keepngrds digitally. This law also provides
for forensic investigations in offences that attranprisonment for a period longer than
normall® Finally, the BSA recognises electronic and digéaidence. This law provides for
an amendment of the rules on documentary evidemtel@ctronic evidencé.In addition to
these, DPDP Act outlines a data protection regitm@e national level that will regulate the
handling of personal information. It sets out pstams for consent, limitation of purposes and
user rights to be implemented progressivély. *

6 Christopher Rigano, Using Artificial Intelligence faddress Criminal Justice Needs, Nat'l Inst. Juz018),
https://nij.ojp.gov/topics/articles/using-artifitimtelligence-address-criminal-justice-needs.

7 Anvar P.V. v. P.K. Basheg2014) 10 S.C.C. 473 (India).

8 K.S. Puttaswamy v. Union of Ingig2017) 10 S.C.C. 1 (India).

® The DPDP Act, 2023 and the DPDP Rules, 2025 hawar@nced on a phased eighteen-month implementation
cycle starting in November 2025 and ending in M&272 The first phase is currently operational. Tiplimse
involves provisions related to essential requiresietefinitions, rule-making and creation of thetdRrotection
Board of India. Herein organisations need to idgmtifeir personal data and implement privacy poticigthin
their organisations. The second phase is anticpateNovember 2026. During this phase, organisatiare
required to implement processes related to consartagement, user notice and mechanisms for handling
complaints. The last and third phases are antietpat May 2027. From this date onwards, complidneeomes
mandatory. It will involve obligations related tegal processing, data protection of children, datantion
requirements, breach notifications within aboutesgy-two hours and imposition of fines.

10 Bharatiya Nagarik Suraksha Sanhita, No. 46 of 2823176(3), India Code. THRNSSmandates forensic
investigation for crimes punishable by seven yearmore imprisonment. A forensic expert must visg crime
scene to collect evidence.

11 Bharatiya Sakshya Adhiniyam, No. 47 of 20232(1)(d) India Code.
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1.(9) Emergence of Al-Specific Regulation and the IGbal Context

In addition to this, India is also taking steps &o#ls regulating Al with the introduction of the
Al Bill, 2025. Although the Bill is still under dffing, it signifies that regulation on Al is
emerging as a new area of law and is not just Bshadt of technology law anymore. Other
nations have also been working on setting up réiguls related to Al; however, their
approaches differ from each other. While the EUeba#is policy on the risk-based
classification principle and takes data privacyiaccount, the US regulates the use of Al
through sector-based legislation implemented byersdworganisations. In India, however, a
unique Al policy was established.

Hence, this paper focuses on the dual role of Adeiation to crime and investigation, the
ethical privacy implications and legal reforms idia to tackle problems posed by Al. The
study also places India's response in the confartarnational laws regarding Al, crime and
digital investigations.

2. Al, Crime, and Criminal Investigation:

In addition to influencing technology, Al has affed crime and its detection as well. While
earlier crimes had to involve physical effort ahd presence of the individual committing the
offence, the use of advanced technologies has mamessible to carry out crimes without
being physically present or making an effort.

2. (1)Al and the Changing Nature of Crime
Al-driven cybercrime is committed by individualsytbAl is responsible for making such
crimes happen more quickly, be more extensive tnreaand be more sophisticated. Some
examples of these crimes include automated fraugghich Al uses personal information to
send convincing fake messages/phishing scams; ale=pfin which fake voice or video
recordings are used to impersonate and extort maray malware in which Al is used to
make the software that adapts to new security syst&€hese advancements have made cyber-
crime more sophisticated compared to earlier times.

2. (2)Role of Al in Investigation and Digital Forensics
Since the application of Al has improved cyber-@&n Al is also being used by law
enforcement agencies to deal with large volumetatd available digitally such as texts, logs,
device information and transactions. This asststsntin filtering data, detecting suspicious
behaviour, tracing links between suspect devicdsaentifying crucial data.

2. (3)Legal, Ethical and Privacy Concerns in Al-Assistednvestigation

While the application of Al technology helps in aglsking the complexities of cybercrime,
there are certain ethical and legal challengesahaé as a result. There should be adequate
knowledge about the operations of Al technologprinducing results since it may hinder the
right to a fair trial due to opacity. The use of #&kchnology can produce any kind of bias
based on the information provided to it. In additim analysing evidence used in court,
judges will also be required to assess the crétyibdf evidence produced using Al
technology. It is critical that proper documentatie made in the collection of data as well as
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during the use of Al technologies. There is als® duestion of privacy with regard to the
huge amount of data usé&d.

2. (4)Legal Reforms in India and the International Perspetive:
To address the above challenges, India has chosetréduce new legislation to ensure Al
assistance in investigative cases. Criminal lavet 15 BNS, BSA and BNSS are some of the
recent legislations that allow the use of electranformation and video in the course of an
investigation without compromising the integrity tbe evidence presented. DPDP Act deals
with how personal data collected for the purposésusing Al technology in criminal
investigation is handlet. The Al Bill, 2025 emphasises the importance ohsparency,
audits and bias tests in criminal investigationsoining Al technology. At the international
level, the European Union adopts stringent conttbl®ugh principles of necessity and
proportionality, whereas the United States appl@sstitutional and expert guidance for using
Al technology. India, on its part, follows an edfilum policy on the use of Al in
investigations through legal and procedural reforifg put it simply, Al alters both the
commission and investigation of crimes, as welhasevaluation of evidence. In other words,
the law needs to adapt to this new reality in savevays, namely by updating the
classification of offences, improving methods obeastigation and safeguarding personal
freedoms and equal justice for all.

3. Data Governance for Al Under the Digital PersonbData Protection Act, 2023:

Al algorithms largely depend on the availabilityd#ta to detect trends and make predictions.
Without data on individuals' behaviour, transactioand actions, Al will not work well.
Hence, there needs to be laws relating to datagtionh in order to ensure proper regulation
of Al. The DPDP Act in India pertains to online penal data as well as digitised personal
data.

3.(1) Consent, Purpose Limitation and Individual Rghts

According to the DPDP Act, the use of data requaassent. Consent should be freely and
clearly given, with full knowledge of any uses itwing the processing of personal data for
training and profiling using Al mechanisms. There a few cases where consent is not
required, such as cases related to state actimtgtasy obligations, medical emergencies or
public interest? Purpose limitations and data minimisation are agnibve guidelines of the
law. The first rule states that data used for dagempurpose should not be used for other
purposes without new consefitand that minimisation is encouraged. It means d¢hét the

12 puttaswamy(2017) 10 S.C.C. 1.

13 Digital Personal Data Protection Act, No. 22 o220India Code.

14 puttaswamy(2017) 10 S.C.C. 1. However, even in these caBesprocessing must remain proportionate and
purpose linked. This connects directly with comsititnal privacy standards laid down by the Supré€oart.

15 Data can be used only for the reason for whisiais collected. This raises several consideratiegarding Al
applications. If the purpose for collecting thead& not aligned with the new purpose (Al), thea tlata cannot
automatically be used to train Al models withoutadhing additional consent. In this way, the se@gdise of
personal data cannot be unlimited and withoutrldévidual's consent.
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necessary data is to be collected and in an aneeghform'® In addition, individuals have
the right to know what information is stored abtiwem and can request that the data be
deletedt’ Collectively, these principles help ensure ethicsd of Al and also prevent the
excessive collection of personal data.

3.(2) Duties of Data Fiduciaries and Governance Méanisms
Under the DPDP Act, there are responsibilities isgagbon data fiduciaries. Data fiduciaries
are persons who determine the purpose and meapsooéssing any personal data. The
responsibilities include using appropriate secusafeguards while processing any data in an
Al system and conducting audits and risk assessmbnt significant data fiduciaries.
Responsibilities are phased out in order to givaugh time for compliance. Non-compliance
will attract hefty fines as per the provisions b&tDPDP Act. Such measures will help in
ensuring stringent data protection standards fgrédrsystems and platforms.

3.(3) Al-Specific Concerns and Comparative Internabnal Context
In addition to these obligations of the data fidwigs, Al gives rise to two more concerns:
first, automated decisions, which could be madéauit any human interference; secondly,
cross-border data processing. In contrast to theefaé Data Protection Regulatinthe
DPDP Act does not provide adequate provisionsifisugng full automation decision review.
In addition, while the DPDP Act allows cross-bordesinsfers of data except into the
restricted jurisdictions, it retains the requirenseof fairness, accuracy and purposes for such
uses of personal data. Lastly, when it comes togtheernment’s use of Al technologies, it
should comply with the provisions of K. Buttaswamy v. Union of Indiggarding privacy
laws.

4. Al and Substantive Criminal Liability Under the Bharatiya Nyaya Sanhita, 2023:

4.(1) Recognition of Technology and Al in Offence Efinitions
In place of the Indian Penal Code, 1860, the BNSh®en enacted. The BNS forms the core
of the new criminal law regime in India by updatitfte definitions of different criminal
offences and bringing in terms related to technicklgadvancements. Even though there is no
specific provision addressing crime in the contel, the general provisions are sufficiently
flexible to accommodate any new crimes that mageai®©n the other hand, this also presents
problems since criminal law is built upon the idleat there should be a human element to the
crime, where theactus reusand mens reamust occur for the crime to have taken place.
However, with Al becoming increasingly prevalerteite may be instances wherein the
criminal activity occurs without any human intertien, which raises issues regarding how
intent and culpability are established. For instarthe use of Al can lead to the creation of

16 This brings the need for Al algorithms that ar¢ msource-intensive and more efficient.

17 They should be entitled to information on theitagaseek correction and erase it once its objedtag been
fulfilled.

18 General Data Protection Regulation gives an explight against decisions based solely on automated
processing and the possibility to review such deessby a person.
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phishing emails or even deepfakes, making it diffito determine the intentions behind such
acts.

The next crucial change in the new system is tloe@ance of digital documents and digital
evidence as proof for crimésWith both the BNS and BSA treated as a single, ehétctronic
and digital data are formally recognised as evidanccriminal proceedings. Such situations
become even more important, especially where thaee any offences committed in
connection with the use of artificial intelligenteehnology, which is often recorded digitally
using a variety of methods, such as forged multimethterial, fraud or voice cloning.

Moreover, any deceitful acts performed through netbgy may also be prosecuted as part of
conventional crimes such as cheating, forgery, isgretion and fraud if there is evidence of
fraudulent intent and consequences in terms ofsgaiia losses. Any Al-based impersonation,
voice cloning and synthetic identity generation|wble considered under such crimes
depending on the intention behind the act andotssequences. In addition, the BNS uses
consistent language by ensuring that the defirgtionatch those of the Information
Technology Act, 2000 and the BNSS to prevent misustdndings in cases of Al-enabled
behaviour®

4.(2) Attribution of Liability in Al-Driven Crimes:
Al-related crimes usually involve various partiapg such as software creators,
implementers, disseminators and end-u$efhie BNS deals with such cases with the help of
already-existing concepts of abetment, conspiraty@mmon intention, but it also requires
establishing knowledge and intention on the pathefaccused. For example, a person who
knowingly creates or uses the Al system to achikegal ends can be accused of abetment.
In cases of Al systems having both legitimate ammhinal applications, the determination of
guilt will depend on the specific circumstances,vasdl as the intentions of each person
involved. The courts have always held that the &dopof technological means does not
change the fundamental tenets of criminal law, Whimplies that any Al-induced fraud
would be considered equal to other forms of dedeitspective of whether it is done by
humans or machines.

In addition, if the criminal conduct is related £&d and affects public order and national
security, it may be tried under the general lawpieshe lack of specific provisions for Al-
related crimes. However, in cases where an unexgautgative consequence results from
autonomous systems, courts will consider elemekés fbreseeability, negligence and the
standard of care, using concepts akin to thosedf@megligence and product liability law.
Likewise, the punishment will take into considevatithe degree and magnitude of the
consequences resulting from the Al-based offenegsecially if the crime causes extensive
harm to many individuals through automation.

19 Bharatiya Sakshya Adhiniyam, S. 2(8), India Code.
201d. s. 2(39) (technology term alignment clause).
21 A developer may build the tool, a distributor nmagirket it, and a user may deploy it for crime.



Dr. Deepti Singla Page 169
4.(3) Integration with Evidence, Procedure and Seeincing
Admissible evidence is necessary to support thegmution of crimes associated with Al.
There should be sufficient admissible evidenceedtuse a successful conviction in an Al-
related crime, which is why the BNS works in comion with the BNSS and BSA to ensure
that evidence collection procedures adhere toegllired protocols. The validation of digital
evidence contributes significantly to the implenagioin of laws in cases where Al technology
was employed to commit criminal offences. Conversdl is also critical to note that
traditional standards like authentication, intggand accountability continue to apply to the
digital evidence used in prosecutions.

In a larger perspective, it seems that the Indialicymakers are leaning toward adopting
more focused approaches on the accountability paglindicated by legislative bills such as
the Al Bill, 2025, that focus on aspects like auditils, explanations and categorisation of
risks of high-risk Al systems. These would likebcilitate a process of determining liability

under the current legal framework if they were ¢é@@dcin summary, the BNS does not regard
Al as an independent legal entity, but rather nadmst the traditional approach of attributing

liability to people and organisations, while modlify the offence classifications and burden
of proof requirements to accommodate Al-relatecaviurs.

5. Technology-Enabled Criminal Procedure Under theBharatiya Nagarik Suraksha
Sanhita, 2023:

The BNSS repeals the Code of Criminal Proceduré318nd provides for a new procedural
system equipped to meet the demands posed by ¢hefdschnology in investigations. The
law appreciates that in today’s age, crimes arenuittied using technological devices such as
computers and cell phones and other forms of careeconducted online and therefore aim at
bringing about an update in the investigative aiad process. Even though the BNSS aims at
fast-tracking the process of investigating a case raaking use of technology in collecting
evidence, the law still ensures that the right#fécand personal liberty, as provided for in the
Constitution of India, are not compromised by testbgy.

5. (1) Electronic Mode of Inquiry, Trial and Procealings

According to the BNSS, the proceedings may be ccteduelectronically, for example, via
video- In fact, the BNSS permits the use of eledtraneans for inquiries, trials and other
proceedings, which includes the use of video-cemfeing facilities and the electronic
submission of documentation. This approach fatégareater efficiency and effectiveness in
situations where physical presence may pose aecigal It becomes very significant when
the case is a technology-based one and expert®ital dorensics or Al can offer online
testimony while the court can review any electrod@muments or evidence from digital
media, which is very relevant in the case of cyberes involving international borders. On
the other hand, such processes should also beerfimingh to ensure participation of the
accused in the process and transparency of the gmticess, which is in accordance with the
rights of equality and individual liberty provideid Articles 14 and 21 of the Indian
Constitution.
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5. (2) Mandatory Forensic Investigation in Seriou®©ffences

In addition to the importance of technology, BNSS lalso taken steps by making forensic
investigation a necessity in cases involving immiiment of up to seven years, which
involves the forensic team physically visiting teeene of the crime and systematically
collecting evidencé Thus, the emphasis is less on oral evidence an@ mo evidence
collected through scientific methods and Al-enabpedcesses that can analyse biometric
data, documents, pattern analysis, and videosdditian, the law stresses the importance of
maintaining proper documentation from the timeaehsic investigations and the manner in
which evidence is collected, to the crime scenesamdples analysed to prove its legality.

5. (3) Digital Record-Keeping and Procedural Docunmation

It also takes into account the use of computensedrding of evidence at different stages of
criminal proceedings, enabling the recording ofesteents, files, and documents to facilitate
monitoring and verification. It is possible to ugech technologies through simple forms of Al
that help to manage data and identify delays anerossues in the process, but decisions will
still be made by human agencies. This is furthierfeeced by the BSA, which regulates the
admissibility and proving of electronic evidenoe ensure that both the laws work in tandem
to create a proper mechanism.

5. (4) Search, Seizure and Handling of Electronic &ices

Further, the BNSS allows for the search, seizutemnduction of electronic devices such as
mobile phones, laptops, computer servers and ®oragdia in investigating the case,
particularly in instances where the crime is conditutilising Al-technology such as scams,
identity theft, ransomware attacks and fake newdeepfake videos. These electronic devices
may have important evidence associated with comeations, financial transactions,
locations and even the recovery of deleted filet tan be forensically analysed using
sophisticated techniques, some of which are baseflloNevertheless, this should also be
done judiciously, since this power would affect fi@damental right of privacy provided
under Article 21 of the Constitution of India.

5. (5) Privacy and Constitutional Safeguards in Diiggal Investigation
Nonetheless, there is no compromise on constitatiamecks in the modernisation of
processes in the BNSS and technology employed @ ptocess should adhere to
constitutional requirements. For example, Articled® the Constitution provides for life and
personal liberty that includes privacy, while Al#ic20(3) prohibits self-incrimination and
Article 14 provides for non-arbitrariness in statgion. When it comes to the application of
Al in processes like facial recognition, predictipelicing and behavioural analysis, these
constitutional rights assume greater importanceilé\#utomated systems can produce alerts
and risk factors, these cannot serve as sole esédénstill requires human intervention and
judicial scrutiny. Privacy safeguards discussedSiection 2.3 apply equally to digital
procedure under the BNSS.

22 BNSS, S176(3).
23 puttaswamy(2017) 10 S.C.C. 1.
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5. (6) Procedural Modernisation and Accountability
However, with BNSS, there is a more efficient psscef handling criminal cases through the
utilisation of electronic summons, electronic cas@nagement, forensic orders and
documents. However, efficiency must not compronjisgtice and legality, as even with
BNSS, the court ensures the process is legal.i@alifintelligence technology utilised in
procedural systems requires regulation, auditirdotumentation to ensure adherence to the
constitutional rule of law and Al regulations irdla.

6. Al-Generated and Digital Evidence Under the Bhaaitiya Sakshya Adhiniyam, 2023:

In this context, the BSA can be viewed as a modethiform of the Indian Evidence Act,
1872, since it amends the law of evidence in thgecydomain. The act is very important
when dealing with cases where Al technologies avelved. Crimes are nowadays carried
out using the cyber environment rather than the wemld, and Al technologies create
evidence in the form of pattern analysis and di@ssions

6.(1) Electronic Records as Documentary Evidence
One of the major components that has been inclidldEA is that of increased flexibility
with respect to documentation. The idea of docuatent is not limited to traditional paper
documentation. There has been an explicit mentiaiettronic and digital documentation as
well. This includes email exchanges, server log$althse information, computation devices
and anything that can be digitally representeds Tisignificant considering that many Al
processes rely exclusively on digital inputs/ousput

6.(2) Admissibility and Certification of Al-Processed Evidence
However, the law relating to the admissibility ofeeidence in India continues to be
interpreted through judicial pronouncements madéhieyindian Supreme Court despite the
introduction of the law. For example, in the cabdivar P V v. P K Bashegi has been held
that a certification of the electronic records ézessary for their admissibility in evidence. It
IS pertinent to state that such a certificate shauthenticate the method by which the
electronic records have been made or prepdredanother case dfrjun Panditrao Khotkar
v. Kailash Kushanrao Gorantyait has been reiterated that certification of gtmauc evidence
is necessary except when an original instrumenteislered in Court. The Al output is
basically the outcome of processed data and nobrigaal instrument® Thus, the issue of
certification and technical basis is of utmost imgoce in Al.

6.(3) Reliability, Transparency and Explainability Requirements
Al-generated evidence is faced with challengeslidbility, transparency and explainability.
Reliability denotes the credibility and accuracytleé output generated; transparency refers to
the accountability and ability to trace back therse of the evidence to its origin; and
explainability means that there is an explanatibthe way in which the output was reached.
However, the judicial system still prefers to adaptautious approach towards using systems

241d.
25 Arjun Panditrao Khotkar v. Kailash Kushanrao Goraaity(2020) 7 S.C.C. 1 (India).
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that are not transparent enough so that the laghad the decision can be easily presented. In
the case of an algorithmic output like a matchroakert, there should always be room for the
accused to challenge the finding. As far as theafigechnology for supporting evidence is
concerned, courts have been more inclined towdydmii at the same time, they ensure the
integrity of the evidence. This has been demoresirat the case dfomaso Bruno v. State of
Uttar Pradeshwherein the Supreme Court laid emphasis on theotisgechnology such as
CCTVs in modern-day investigation without affectiagthenticity. This approach is in tune
with the use of Al in analys#.

6.(4) Expert Evidence and Chain of Custody
It is also necessary to rely on the testimony gfegts in matters concerning Al. In situations
where the Al system is utilised for comparativeedictive or classification purposes, the
experts must account for how the system works dioty training processes, testing
mechanisms, error rates and any other limitattérisurther, stringent chain of custody
standards are imposed for evidence related to Higesdigital information is highly
susceptible to tampering and Al decisions rely orrect data. Thus, there needs to be an
evident explanation of how the data was collectéated, analysed and processed.

6.(5) Synthetic Media, Platform Records and Produ@bn Powers

Concerns also arise regarding the use of evidealded to synthetic media, including
deepfake audio/video which might appear to be batin actuality are faked. In such cases,
the court would have to rely upon forensic and ohetia analysis to verify the genuineness
and the party introducing such evidence would havbear the burden of proof. The BSA
further allows for the production and discoveryetdctronic records by means of summonses
and disclosures, thereby giving the parties actestigital media information held in any
platform, service provider or device. It becomesrevmore important for purposes of
investigations related to the use of Al, where itheords of the platform, cloud storage or
automated systems logs are necessary. This aspectcan be compared to the approach
followed in the USA and Europe regarding electravlence.

6.(6) Constitutional and Privacy Safeguards
Constitutional and privacy protections continugl@y an important role in the collection and
use of digital evidence, despite advancements iteéthnology for big data analysis. Digital
evidence must continue to be acquired through pnoy@ans and proportionately to reflect the
position of the Indian Supreme Court in the cas& & Puttaswamy v. Union of Indthat
privacy is a constitutional right.In this regard, the BSA brings about changes tdesxe
law in the era of Al technology through the accape&of electronic records as admissible
evidence and requiring certification. It continuesdemand authenticity, traceability and
adequate expert explanations in relation to theiaed electronic records.

26 Tomaso Bruno v. State of Uttar Pradeé2015) 7 S.C.C. 178 (India).
27 Bharatiya Sakshya Adhiniyam, No. 47 of 2023, Ir@ale, provisions on expert opinion.
28 puttaswamy(2017) 10 S.C.C. 1.
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7. Operational Al Data Use and Phased Compliance Uier the DPDP Act: EU and US
Comparison:

Al governance cannot solely be analysed from thiepeetive of legal texts because the real-
world implementation of data protection obligatidasdetermined by how data obligations
work during the training, testing, deployment andtiuous upgrading of Al systems. While
the previous sections elaborated upon the dateegiion regime in India, this section
examines the practicalities of using data in Alsas multi-staged enforcement, challenges
to compliance and contrasts with Al governancemegiin Europe and America. Al functions
via an iterative process of data, meaning that tleeam ion-going need to access data, evaluate
it and then refine it.

7.(1) Al Data Lifecycle and Operational Compliance
In practice, the journey of data from one pointatmther within Al applications involves
many processes, for example, acquisition, cleansimging, training, validation, deployment
and post-deployment assessment. Each phase prdgément legal and regulatory risks that
must be adequately addressed. During the acquigitiocess, it is necessary to consider the
source's legality and provenance. In the trainimgcgss, the issue of relevancy and
proportionality comes into play, while during depiwent, considerations of fairness and
impact must be considered where individual rights/rhe affected. When implementing Al-
based solutions for activities like fraud detectimentity validation and behavioural analysis,
the system needs to undergo retraining using néav da

7.(2) Phased Implementation and Compliance Sequeng in India

The data protection regime in India employs an @aghn based on phased implementation
using notifications by the government, as opposethé immediate implementation of all
obligations, which influences the way developergpfAl platforms and public organisations
design their compliance structures. This allowsughotime for systems restructuring, re-
evaluation of vendors, modification of contractd goutting in place measures meant to
protect against risks. In the context of Al envimants, this phased implementation strategy
grants some room for adjustment, yet introducesnaes of timing uncertainty, necessitating
prior development of the compliance structure

7.(3) Al Deployment in Public Sector and Investigabn Contexts

Governance needs to be enhanced where there of #dén governmental systems because
the state’s information systems operate on a lacgée and can impact freedom, advantages
or liability. Al tools applied in fraud detectionsisk assessment, identification and
investigation serve as advisory tools rather thatad decision-making tools. Hence, the
public Al system involves controls such as auttatias layers, logging of access and queries,
as well as review, and the results generated bgybtem need human validation before any
legal action takes place. The review aspect is eangial because it provides accountability
and means that systems should be auditable andstzigable.

7.(4) Cross-Border Al Infrastructure and Data Mobility



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 14, Issue 11, January 2026

Pagel74 www.journaloflegalstudies.co.in
Al technology relies on distributed systems locatedarious countries, wherein the data is
collected, processed and utilised in cloud compuifrastructure. In India, data is permitted
to flow outside its jurisdiction under certain cdimahs, rather than enforcing absolute data
localisation. The objective here is to allow theuminy to participate in international
developments of Al technology while ensuring theassary regulatory control over sensitive
data. Therefore, in addition to general protectinpasures such as access management,
encryption, data transfer tracking and accountgbibusinesses require solutions that will
ensure data flow tracing and usage monitoring. intq@act of Al applications and software
trained abroad on Indian citizens may result iroerégment difficulties.

7.(5) India's Emerging Layered Al Governance Appro&h

India's Al governance emerges through layers ratier a single code. The data protection
legislation imposes foundational requirements @nube of personal data, while technology-
assisted crimes are managed through criminal kgsl Evidence laws determine the
validity of any Al-generated evidence, while propdsAl regulations are expected to
introduce further elements of transparency, autit sk management. Compliance in such a
framework involves an integration of data govermanprocedural legality, evidential
requirements and sector-specific regulation. Thgpreach prioritises operational and
procedural controls over simply statutory languddselike the EU risk-classified approach
and the US sector-based strategy, India adoptgea-lg/-layer method that would prove its
efficacy depending on various factors.

8. Proposed Al Bill, 2025and the Framework for Responsible Al in India:

There have been significant changes in the Indi@nircal law, procedures, evidence and data
protection in recent times through the proces®gislative reform. Nevertheless, the issue of
governance surrounding Al is not limited only te figitisation of records and the processing
of personal data. The predictions, risk scoringssification and other outcomes generated by
Al may influence individuals in terms of their fidlmm, financial standing, access to services
and reputation. Such implications have promptedcpalakers to deliberate upon a bill,
entitled the Al Bill, 2025, which focuses on Al rdgtion in terms of its actual usage and
functioning in the real world.

8.(1) Regulatory Objectives and Scope

In the proposed Bill, the intent would be to essblegulatory standards directly with respect
to Al systems instead of just indirect standard®ubh data and cyber legislation. The
intention behind the draft is to regulate the uk&loso that it may be safe, subject to audit
and accountability, when its results could have mmgact on rights or legal interests. The
applications that are currently under discussi@tunte the use of Al for policing, biometrics,
forensic science, credit assessment, recruitmeatitth services and other similar platform.
This is why the approach concentrates on contgpltime implications of Al applications
instead of outright prohibition of Al.
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8.(2) Risk Classification of Al Systems

One important aspect of the suggested framewothkaitsof risk categorisation, in which Al
technologies would be classified according to tipeitential impacts instead of according to
their technological structures. Less-risky applaag, like those designed for assisting in
various activities, would only need to comply wahfew regulatory requirements, whereas
other types of technologies, such as those useddémtifying, predicting and enforcing
decisions, and would belong to high-risk categoriéhe staged approach facilitates
proportionate regulation.

8.(3) Transparency and Explainability Obligations

It is also observed that high-impact Al systemsitemhave complicated algorithms, which
may make them difficult to comprehend, and henceh sssues become harder to hold
accountable for any decisions taken by the sameudh, the suggested framework demands
transparency in the usage of high-impact Al, wheiigiis imperative to explain the intent
behind the algorithm, its inputs and outputs inomprehensible way, but without revealing
any proprietary software coding of the Al algorithBuch explainable processes will aid in
identifying any errors and resolving disputes.

8.(4) Allocation of Responsibility among Al Actors

In the proposed Bill, there is a cascading levelesponsibility where the Al system itself is
not seen as a legal entity but rather where thditiarests on the human and organisational
entities associated with the use and developmesuch a system. The designers could be
liable for designing faulty Al systems, impropeaiting and ignoring risk warnings, while the
deployers can be held liable for deploying Al sgsdeunder inappropriate conditions or
without safeguards. The operators can be liableafmrse or for exceeding the approved
parameters. Such a tiered liability structure Wwélp avoid any loopholes in the attribution of
liability.

8.(5) Bias Control and System Auditing
Bias is one of the essential considerations in garee when it comes to machine learning
algorithms because the system is trained on hestlodiata that could be biased in some way.
Thus, the framework should include bias assessif@nfl systems with high risks by
checking the dataset’s quality, conducting perfaroea evaluations and performing
independent audits. Keeping records of the systgmaiformance is important for future
reviews. Hence, bias mitigation is regarded as emaf governance rather than preference.

8.(6) Human Oversight and Decision Review
The proposed system of Al governance places engloasthe role of human oversight, as
humans are supposed to use Al tools to complentent decision-making abilities where
issues like rights, liabilities and freedoms areagned. There are likely to be cases where
any sensitive application requires some degreaifam intervention before a decision can be
made with layers of approval, exceptions and ostes:i This would ensure that the use of Al
is aligned with the tenets of natural justice.
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8.(7) Documentation and Compliance Requirements

There will be a need for proper documentation wiiené\l is deployed at high risk. This
documentation should include information on theteys itself, risk analysis, validation
information and performance information. Documentaensures that regulatory authorities
can oversee the process and makes the procesdegally defensible. Documentation also
allows for continuous improvement of the internadgesses involved.

8.(8) Position within India’'s Broader Al GovernanceStructure

The draft Al Bill brings in an element of systenpesific governance into the wider scheme
of technology regulation in India. The data prdtettregime deals with personal data
processing, while the criminal law and procedurgime regulates offences that employ
technology and evidence law regulates the admiggilbf the output generated through

automation. The Al framework will govern the designd use risks associated with the
development, deployment and operation of Al systefhss is an indication of the evolving

nature of Al governance in India from piecemealutagion to one that focuses on regulating
Al through a single piece of legislation.

9. Comparative Legal Approaches to Al Regulation: EHropean Union and the United
States:

Various countries have implemented different apginea to regulate Al. A comparative study
between the EU and the US reveals two differerallétg@meworks for regulating Al. While
the European Union has opted for a consolidatedléiye approach towards regulating Al,
the US has opted for a decentralised approach baseddustry regulators. Comparison
between the two different frameworks provides inggnto the design of regulatory options.

9.(1) European Union: Comprehensive Statutory Al Rgulation
Al Act provides a full set of legal regulations goming the use of Al technology, depending
on its risks and consequences to safety and funataimgghts, using a tiered risk model that
imposes obligations dependent on uses and im@atse Al techniques are banned because
they are contrary to fundamental human rights; h@wneothers are permitted provided that
certain obligations are met, such as risk assedsba&fare deploying an Al system, quality
management of datasets, human involvement, andareguonitoring. It acts in concert with
other legislation like the General Data Protectiegulation (GDPR), which already offers
protections against automated decision-making arafilipg by providing for specific
occasions to exercise the right to human review.

9.(2) United States: Sectoral and Agency-Driven Ovsight

There is currently no national law governing Al gean the US. The governance of Al in the
country comes through sector regulation, executiekers, enforcement measures and court
decisions, but there is no national statute deapegifically with Al. Regulatory authorities
deal with the problems associated with Al basedhetir expertise within particular sectors,
with agencies like the FTC using the principle eteptive or unfair treatment to punish cases
involving harm caused by Al technologies. Finaneal healthcare regulatory bodies are
responsible for overseeing the use of algorithrasfticilitate lending and insurance as well as
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Al tools employed in clinical situations. Executieeders such as the one on Safe, Secure and
Trustworthy Al promote risk assessments and tesifr@l systems. Courts can play a role by
reviewing algorithmic tools that have been useldinenforcement, lending and sentencing.

9.(3) Structural Differences between the EU and UBlodels

However, there are some key differences betweenEtlrepean Union’s and the United
States’ approaches regarding regulatory framewdtela) bases and enforcement practices. In
the EU approach, which revolves around the Al Abgre are clear-cut rules, which are
statutory in nature and unified throughout the oniountries, with regard to categorisation,
responsibilities and sanctions of Al. In contraste US approach is decentralised and
regulator-driven, where government bodies sucthag~ederal Trade Commission use their
existing authority to enforce Al regulation throughrious sectors. This means that the
obligations are derived from enforcement, guidaaiee judicial opinions, rather than from a
coherent statute-based system.

9.(4) Lessons for Emerging Al Frameworks
In a comparative context, it is evident that googlegnance of Al can be realised through two
different mechanisms. One can go for an all-embadaw that covers Al governance
comprehensively. Alternatively, one can opt foreater-based system where various sectors
have their own laws regulating Al within their opgons. In addition, it is now evident from
both systems that Al is increasingly governed bggiples of rights, safety of consumers and
due process. These are fundamental principlesad governance, which were previously not
associated with the governance of technology. Wéraihe opts for an all-embracing law or a
sector-based mechanism will depend on the ingditigiability. Generally, the experience of
comparing different jurisdictions shows that lawt self-regulation, regulates Al.

10. Emerging Governance Challenges and the futurd @l regulation in India:

Al technology is developing much faster than arfyeotregulatory system. The use of Al in
sectors like law enforcement, banking, medicinen&n resources management and service
delivery usually precedes comprehensive legislatibos creating a disparity between the
two.

10.(2) Al, Surveillance and Civil Liberties
However, despite the benefits of Al technology rehare civil liberties issues that must be
considered. Accordingly, measures such as propatity, judicial oversight and the need for
a warrant will continue to play an important ratete utilisation of Al technology.

10.(2) Cross-Border Al Governance and JurisdictioneComplexity
The Al services could be offered through a clowtfptm and operate across several nations,
thereby creating complications regarding jurisdictand regulation. The cross-border transfer
of information poses a challenge regarding whetigdiction and the implementation process
would fall. This could, therefore, lead to the atilmp of rules to help regulate these services.
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10.(3) Institutional and Professional Responsibilit in Al Use
Those using Al technology, including lawyers, jugsigmvestigators, and administrators, are
required to take responsibility for verifying angpgrvising its use. In addition, professionals
are also required not to place blind faith in th#comes generated by the technology but
rather to employ critical judgment in evaluatingodk results. Furthermore, increasing
proficiency with technology is becoming a neceskityprofessionals.

10.(4) Long-Term Regulatory Trajectory for Al in In dia
Al governance in India in the coming years willlé®V a multi-tier approach. This includes
statutory regulation involving criminal law, the DP Act and the emerging Al accountability
regime. Interpretation of the Constitution will peletermine the standards under Articles 14,
19, and 21, while the processes of regulation amditing will provide oversight through
specific agencies. The judiciary will ensure théoezement of principles related to justice,
equity, and good governance, based on court prateddowever, it is crucial to understand
that although Al can help make decisions, humamdseimust be responsible for those
decisions.

11. Conclusion:

Al has been widely employed in governance, businassl criminal investigations for
monitoring, detecting fraud, digital forensics, gordiction, but it is also abused to create
deepfakes, commit fraud, and steal one's iderithg. Indian response to cybercrime threats is
evident in legislation such as the BNS, BNSS, ad\ Bwhich help modernise the criminal
justice system by incorporating provisions for @lecic evidence and documentation while
maintaining the principles of fairness and due gsscas enshrined in Articles 14 and 21. The
DPDP Act further enhances this framework with respe consent, purpose limitation, and
accountability in data utilisation.

Policy debates surrounding the possibility of anlad are centred on issues of transparency,
audit obligations, bias reduction, and responsiedifor Al applications that have significant
consequences in areas such as law enforcemenhcén@mployment, health care, and
government services. While there are divergentvpayh to regulation in the EU and US
approaches to comparative policy-making, India svimg towards a more flexible hybrid
approach that integrates statutory changes, datacgr and Al regulation. In this regard, the
importance of constitutional values cannot be maakd, with an emphasis on explainability,
oversight, and human oversight of Al technologibat taffect fundamental rights and
freedoms.

x §
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Al-Driven Green Technology: Legal Pathways
to a Sustainable Future

Pankhi Devt

Abstract:

This article examines how atrtificial intelligenc&l), green technology, and sustainability law aligrith reference
to the concept of Green TechPlomacy. It investgy&i@v Al can promote co-creative digital transforibatin
climate diplomacy, fostering international coopépatand sustainable development. The author arthesAl and
digital technologies can enhance climate governamstakeholder engagement, and informed decisioringak
Nevertheless, the article highlights the importantethical considerations, namely, transparencycamtability,
and justice, to ensure that Al systems are sudtéénand generate minimal negative environmentalaichpThe
article discusses current legislation and framewopgksch as the EU Al Act and the Digital and Greedelx, and
proposes a sustainable Al adoption framework thtggrates environmental and community interestsalfinit
advocates for Al-based solutions as a transforneat@sponse to the climate crisis, working toward aemo
sustainable and equitable future.

Keywords: Sustainability Law, Green TechPlomacy, Climate Dipacy, Stakeholder
Engagement, International Cooperation

Introduction:

The current climate change and environmental degiad demand an advanced approach
leveraging Atrtificial Intelligence (Al) and Greere@hnology. Green Technology focuses on
establishing long-term sustainable solutions, idiclg energy-efficient systems, waste
management, and pollution reduction. Al is oneh& most powerful tools in this domain,
enabling environmental monitoring and control tlgloumachine learning for predictive
modelling and decision-making, satellite imagery feal-time environmental data, data
analytics to identify trends in environmental datasand automation to optimise processes and
reduce waste.

The combination of Al and Green Technology is expgdo make decision-making more
effective, balance sustainable development, andumeinnovation in areas such as crop yield
optimisation, waste minimisation, and pollution ritoring. Green technology also plays a
significant role in mitigating the adverse impactshuman activity on the environment,
including renewable energy sources (solar and wimdergy-efficient buildings, water
purification systems, and recycling infrastructure.

Artificial Intelligence enhances these efforts witbur key capabilities: (1) monitoring
environmental parameters and issuing early warnfogsanomalies; (2) analysing data to
identify trends and patterns; (3) optimising reseuntilisation and reducing wastage; and (4)
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enabling prediction and prevention of environmetarards. Through Al-driven systems,
weather forecasts become more accurate and reldibéster prediction improves, emergency
response strategies become more efficient, ancptiecary interventions can neutralise the
effects of natural disasters.

Beyond technical applications, Al can support soatde development by upholding ethical
standards, protecting data privacy, advancing gietupolicies, and enabling policymakers to
devise effective environmental regulations that algpghhuman rights, social justice, and
international cooperation.

The present study is guided by three central rebeguestions that collectively examine the
legal, technological, and governance dimensiomstdicial intelligence, green technology, and
sustainability. First, the article investigates hgngen technology can be scaled up to achieve
significant reductions in greenhouse gas emissams mitigate climate change. Addressing
this requires a holistic, multisectoral approadt #fxpands access to renewable energy sources
such as solar, wind, and hydropower; improves gnefjciency through better building
insulation and clean appliances; accelerates thet@at of electric vehicles; and develops
resilient, sustainable infrastructure. Beyond tetbgical deployment, new financing
mechanisms, sustained investment in research aredopenent, and meaningful international
collaboration are indispensable. Estimates suglyasapproximately USD 3.5 trillion in annual
investment in climate-addressing technologies cesgary to produce a meaningful and lasting
impact on global emission trajectories.

Second, the article examines how integrating thelogical, social, economic, and legal
dimensions of sustainability can help achieve tmatdd Nations Sustainable Development
Goals (SDGs). A siloed approach to any one dimenisiansufficient; rather, a balanced and
interdependent framework is essential for develppiformed public policies, promoting
social justice and equity, fostering economic girowtth minimal environmental degradation,
and consolidating legal accountability across fliaggons. Fiscal policy innovation, sustainable
infrastructure planning, active citizen participati and robust legal frameworks together form
the architecture through which the SDGs can be mghily realised.

Third, the article explores the role of Artificidhtelligence in promoting sustainable
development and reducing waste. Al offers transédive capabilities in this regard, optimising
waste collection routes, improving automated waeténg, predicting waste generation rates,
and identifying recyclable materials to streamlinecycling operations. Al-powered
applications further empower individuals and insiitns to adopt sustainable habits and
comply with responsible waste disposal practicadleCtively, these three research questions
form the analytical foundation of this article, dung its inquiry into the intersection of law,
technology, and environmental governance.

Interconnected Pillars for Sustainable Development
Sustainability rests on three interconnected illacological, social, and economic, with legal
aspects playing a crucial role in supporting akéh The ecological pillar focuses on protecting
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the planet; the social pillar prioritises peophsli-being; and the economic pillar aims to
generate prosperity and drive national developnigme. legal pillar, comprising government
policies and regulations, provides the frameworlkefifective governance and accountability.

Artificial Intelligence can play a vital role in mdoring and optimising all these pillars through
advanced technologies. The ultimate goal is toeaghsustainable development by maximising
production and consumption efficiency, while proimgtthe recirculation of parts and products
for future use. The integration of these pillardwAl capabilities is essential for achieving the
Sustainable Development Goals (SDGs) and creatiregtar future for generations to come.

Role of Al in Promoting Ecological Balance and Susinability

Artificial Intelligence can significantly enhancéet efficiency of transportation, buildings,
energy management, and water systems. By leveragingnced logistics and computational
analysis, Al can optimize energy consumption, reduaste, and develop predictive models to
minimize material and energy usage.

Reducing energy consumption is crucial for a mogainable society. Al can play a vital role
in the transition to renewable energy by forecgstenewable energy output using deep neural
networks that analyze historical and real-time datel by monitoring and optimizing energy
consumption in buildings — including heating, vétton, and air conditioning (HVAC)
systems, lighting, and other energy-intensive apfibns. These applications help reduce
carbon emissions, improve energy efficiency, amditer a more environmentally friendly and
resilient energy system.

In transportation, Al enables cities to mitigataffic congestion and optimize route planning,
track and manage public transportation to prevetdys, foster business growth through Al-
driven electric vehicles, and monitor vehicle efoigs to promote eco-friendly transportation.
Al-powered smart mobility systems create sustaméatansportation models connecting urban
and rural areas.

Machine Learning (ML) techniques have emerged t tools for addressing climate change
and mitigating the environmental impact of carbarissions. Industries can utilize computer
vision for automated leak detection, enabling eargrvention, implementing alarm systems
to alert operators of potential anomalies, andnaigthg industrial processes to minimize
environmental impact.

Al and Social Balance

Artificial Intelligence plays a vital role in pronting social balance by creating safe and healthy
work environments in large industries. Al systemsnitor health and sanitation standards,
provide better facilities and services throughrimé-connected machines, record and respond
to employee well-being concerns including emergenedlical situations, and maintain fair and
unbiased work environments. Al also helps prevedromination by providing data protection
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measures and offering guidelines for handling $eesinformation and protecting human
rights.

Recycling rare materials is crucial for sustainalgeelopment. Al-driven technology facilitates
the recovery of valuable resources from waste nadderreducing the need for primary
extraction and minimising environmental impactsyKeenefits include conserving natural
resources, reducing waste and pollution, savingggnelecreasing greenhouse gas emissions,
and providing economic benefits through job creatiad resource efficiency.

Al and Economic Sustainability

Artificial Intelligence has transformed markets dayabling business-to-business connections,
e-commerce, and global partnerships, benefitinginatlonal companies, universities, farms,
and cooperative sectors. Al capabilities in thismda include monitoring productivity growth
and linking it to social and ecological sustainiépilsupporting research and innovation to drive
entrepreneurship, informing decision-making forastructure optimization and cybersecurity,
and fostering sustainable development by integgatisource deployment strategies.

Furthermore, Al contributes to sustainable agrizeltby monitoring resource use through
predictive analytics, aiding crop yield forecastamy disease detection, and enabling farmers
to implement timely interventions to minimise losse

Legal Aspects of Al and Sustainability

The integration of Al and sustainability literatucan help identify and address ecological,
social, and economic issues. To effectively miggahvironmental impact, legal frameworks
are essential for establishing guidelines, implamgrpenalties for non-compliance, promoting
public safety and awareness, protecting humans;igimd ensuring accountability.

Achieving holistic sustainable goals requires aabeéd approach that incorporates
international cooperation through conferences, maais, seminars, and treaties; public
participation in global platforms; and knowledgexshg initiatives. This framework
encourages sustainable practices, fosters a cufusecountability and responsibility, and
supports the development of effective policies imggilations that promote a sustainable future
for generations to come.

Greening the Future With Al: Global Innovations and Perspectives

The growing demand for Al-driven recycling methdass expanded the scope of green
technology worldwide, driving innovation in sustalile practices. This shift has transformed
lifestyles and technologies, with a focus on depiglg environmentally friendly solutions,
including solar panels and wind turbines for renagie&nergy, electric vehicles for sustainable
transportation, smart grids for efficient energynagement, and smart technologies, including
drones, for various applications.

Companies are now prioritizing energy efficiencyality control, and monitoring, while
reducing their carbon footprints. AMP Robotics tageloped Al-powered sorting systems that
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improve recycling rates, while TOMRA is utilising Iriven technology to promote
sustainable practices and reduce waste. Accordingprts, technologies like 10T and Al can
help reduce carbon emissions by 4% by 2030. Casmstich as Canada, Australia, and Japan
are expected to benefit from these advancementh, s@mpanies like PwC and Microsoft
predicting significant carbon emission reductiop2630, 6.1% in North America and 4.8% in
East Asia.

Big tech companies like Microsoft, Google, and Aoraare driving Al innovation to improve
their business and e-commerce platforms. Howewearchieve sustainability, these companies
must prioritise ecological balance, social balaecenomic balance, and legal aspects in order
to develop sustainable practices, reduce envirotahémpact, improve transparency and
accountability through sustainability reports, aeftectively communicate Al initiatives to
stakeholders.

Harnessing Al For a Greener Future: Digital Tools For Sustainability

Al-driven digital tools, including data analysigmote sensing, predictive modelling, smart
satellite imagery, and drone technology, can dffelt monitor and manage various
environmental parameters. These include deforestatid land degradation, carbon emissions
and greenhouse gases, transportation mobility aedgg consumption, water systems and
quality, and climate change and environmental digian.

These tools leverage machine learning algorithmadiptive analytics, and automation to
optimize the performance of green technologiesuzing digitally connected wireless or
wired systems, they can collect and analyze vastuats of data, provide real-time monitoring
and alerts, and enable swift response to emergeant potential risks. The integration of Al-
driven digital tools with data security measureshsas malware protection and secure storage
systems, ensures the privacy and integrity of ctdld data.

Notable applications include: (1) Precision FarmiAgpowered techniques that monitor soil

health, irrigation needs, and crop growth, enabfargners to use resources more efficiently
and increase yields sustainably; and (2) Climatdietion, Al tools that predict extreme

weather conditions and natural disasters, provigialgable insights for disaster planning and
mitigation.

Challenges In Al-Driven Green Tech and Sustainabity:

Artificial intelligence faces numerous challengasaddressing environmental sustainability,
including transitioning to renewable energy souraed mitigating deforestation. Despite its
potential, Al must navigate complex issues to ¢ifety contribute to environmental
conservation and sustainable development.
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Technological Challenges:

The deployment of artificial intelligence in gretgchnology and sustainability contexts is
accompanied by significant technological challenthas must be carefully acknowledged and
addressed. One of the most pressing concerns imtimesive energy usage associated with
training and operating advanced Al models. Thesegsses demand substantial computational
power, translating into high levels of energy canption and considerable carbon emissions a
paradox that undermines the very environmentalatibies Al is intended to serve. Closely
related is the challenge posed by hardware andsinércture. The manufacturing, operation,
and eventual disposal of Al hardware generate fsigmit electronic waste and deplete finite
natural resources, thereby contributing to envirental degradation across the entire lifecycle
of Al systems.

Another critical limitation lies in data quality dravailability. The effectiveness of any Al
model is fundamentally contingent upon the qualiiyersity, and comprehensiveness of the
datasets on which it is trained; however, reliadhel granular environmental data remains
difficult to obtain, particularly in ecologicallyessitive or under-resourced regions where the
need for Al-driven sustainability solutions is aftegreatest. Furthermore, algorithmic
restrictions present a structural challenge, as #we most sophisticated Al models may fail to
adequately capture the complexity, non-linearitynd ainterdependence of real-world
environmental systems, thereby producing inaccufatecasts, flawed predictions, or
misguided policy recommendations. Finally, the measent and reporting of both the
environmental impact of Al itself and the outcon@sAl-driven sustainability initiatives
remain deeply problematic. The absence of starmddimethodologies, consistent
benchmarks, and transparent reporting framework&emadt exceedingly difficult for
organizations, regulators, and researchers to atealuhether Al interventions are genuinely
contributing to sustainability goals or merely ¢heg new environmental burdens under a
different form.

Ethical and Societal Challenges:

The ethical and societal dimensions of Al presepiadly formidable challenges that demand
careful and proactive attention. One of the mossging concerns is bias and fairness Al
systems trained on incomplete, skewed, or histilyibeéased datasets are likely to replicate and
even amplify discriminatory outcomes, disproporéitaty affecting marginalized communities.
Closely related is the issue of transparency apthaability; the internal logic of complex Al
algorithms is often opaque, making it difficult foegulators, developers, and affected
individuals to understand, challenge, or auditdbeisions such systems produce. Privacy and
data security represent another critical dimensem,the large volumes of personal and
environmental data that Al systems rely upon creggeificant vulnerabilities to surveillance,
misuse, and unauthorized access.

Furthermore, the automation capabilities of Al gaarofound socio-economic consequences,
particularly in terms of job displacement acrosdustries a challenge that demands urgent
investment in workforce reskilling, social protecti mechanisms, and equitable transition
policies. Finally, the long-term societal consequenof pervasive Al deployment remain
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insufficiently studied and understood. Risks such wecontrolled behavioural tracking,
entrenched algorithmic bias, and the gradual enasitiuman agency in decision-making must
be anticipated and addressed through robust reguldtameworks before they become
irreversible.

Regulatory and Governance Challenges:

The regulatory landscape surrounding artificiatiligence presents some of the most complex
and pressing governance challenges of the digiel @ne of the most critical concerns is the
absence of comprehensive regulations — the paehiah Al technologies are advancing has
consistently outstripped legislative bodies' cayado respond, resulting in significant
regulatory gaps, legal uncertainties, and incoasistenforcement across jurisdictions.
Governments and regulatory authorities are fredydeft attempting to govern technologies
that have already evolved beyond the frameworkigided to oversee them. Compounding this
challenge is the substantial cost of compliance2xdsting and emerging regulations grow more
intricate and demanding, the financial and admiaiiste burden placed upon organizations,
particularly small and medium-sized enterprisesobexs increasingly difficult to absorb,
potentially stifling innovation and creating an uae competitive landscape where only larger
corporations possess the resources to remaindoitypliant.

Furthermore, the absence of standardized metrggg;hmarks, and universally accepted best
practices for the sustainable development and gepat of Al continues to undermine
industry-wide accountability and coherent govermandVithout a common evaluative
framework, measuring the environmental, social, etfical performance of Al systems
remains inconsistent and unreliable, making it egaggly difficult for regulators, developers,
and stakeholders to assess compliance, ensurensgsifity, or drive meaningful systemic
change.

Addressing The Challenges:

Effectively addressing the challenges posed byAhé context of environmental sustainability
demands a comprehensive and coordinated respomessatechnical, institutional, and
regulatory domains. At the foundational level, thés an urgent need to innovate energy-
efficient Al solutions developing algorithms, hamhe, and infrastructure that are deliberately
designed to minimize environmental impact and redbe carbon footprint associated with Al
operations. Equally critical is the establishmehtabust data governance frameworks that
ensure data quality, protect individual privacyd @mbed ethical principles into every stage of
Al development and deployment. Beyond technicakdjxmeaningful progress requires
fostering interdisciplinary collaboration among Aésearchers, environmental scientists,
policymakers, legal experts, and ethicists, asimgles discipline holds all the answers to the
complex challenges at this intersection.

Simultaneously, substantial investment in workfodeelopment is essential to bridge the
growing Al skills gap and equip workers with thergumetencies needed to thrive in an Al-driven
economy. On the regulatory front, governments awekrmational bodies must develop clear,
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adaptive, and enforceable guidelines governing é&vetbpment and deployment within

sustainability contexts, ensuring that innovatiaes not outpace accountability. Finally,
prioritising transparency through the advancemémixplainable Al systems is paramount, as
decision-making processes that are understandatlawditable are fundamental to building
public trust and ensuring long-term responsiblgévernance.

Al and Sustainable Futures: How Green Tech Impactshe Environment:

The energy sector is the largest contributor t@gheuse gas emissions globally. Within this
sector, electricity and heat production accoun2®®?% of emissions, industry and buildings
for 18.5%, and transportation for 17.2%. Agricuitaccounts for 19.4% of carbon dioxide
emissions, with livestock production alone accowptfor 7% and significantly impacting
human health.

The current rate of temperature rise, approximafeR2°C above the 1991-2020 average,
threatens to exceed the Paris Agreement’'s 1.5°@ettarAccording to the World Health
Organisation (WHO), this trajectory will lead to papximately 25,000 additional deaths
annually from 2030 to 2059 due to malaria, diarehdeeat exposure, and infectious diseases.
Cardiovascular and non-communicable diseases ajecped to be leading causes of climate-
related mortality.

To reduce the environmental impact of Al supplyicharesearchers are exploring strategies
such as optimising energy efficiency, utilisinge@mble energy sources to power data centres,
and developing water-efficient cooling technologiBgploying Al models on edge devices
such as smartphones and smart speakers can affiereasustainable option, with reduced
energy consumption, lower operational costs, ansigaificantly smaller environmental
footprint compared to cloud-based systems.

Existing Legislations and Frameworks

To ensure Al development and usage support subthipait is crucial to investigate how Al
aligns with broader sustainability initiatives amgamine what frameworks exist to direct
sustainable Al development. How can governments globdal institutions verify that Al
systems positively contribute to the Sustainableel@pment Goals (SDGs)?

European Union: CSRD and EU Al Act

The European Commission’s Corporate Sustainalifléporting Directive (CSRD) broadens
environmental and social reporting requirementigcéfze January 5, 2023. Non-EU entities
with EU revenues exceeding EUR 150 million are neglito comply with the European

Sustainability Reporting Standards (ESRS) staitirg24. Key frameworks for ESG reporting
include the Global Reporting Initiative (GRI), CarbDisclosure Project (CDP), and ESRS,
which enhance transparency, accountability, anotinéd decision-making.

The EU Al Act is one of the essential regulationklr@ssing sustainability in Al design,
training, and use. The Al Office and Member Statd#iprovide codes of conduct and standards
for evaluating and reducing the environmental imp@é\l. The National Institute of Standards
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and Technology (NIST) has developed a frameworkfeasuring Al sustainability, calculating
the environmental impact of Al model training, awluating trustworthiness using parameters
such as energy consumption and carbon footprint.

For GenAl specifically, open-source tools are enmgrdo help assess environmental impacts,
considering factors such as training duration, @&Rergy efficiency, data centre location, and
carbon offsets.

China: National Al Standards

China’s Al regulation strategy carefully balancesdvation with societal concerns. National
Al Standards ensure standardisation and qualitylevidata Protection regulations safeguard
personal and sensitive information. Ethical Al glides enhance fairness and transparency;
sector-specific rules address industry-specific dapecybersecurity practices protect Al
systems; and Global Cooperation helps establiskrrational practices. Testing and
certification accompany a coordinated governmentalsight model that maintains adaptive
regulation.

Ukraine: National Al Development Strategy

The Ukrainian Strategy on the Development of Agtifi Intelligence is designed to facilitate
economic growth and raise living standards throaghkriven innovation. It focuses on data
protection and quality, the creation of a skillegpert workforce, and the avoidance of misuse.
The strategy maintains human oversight, legal c@npé, and careful management of Al risks
through licensing and inspections.

NATO: Responsible Al Strategy

NATO's Al Strategy promotes the responsible us@lah defence and security. The strategy
ensures that Al technology is safe and secure,rthwaalicious use, introduces transparency
and review mechanisms, and reduces unintentiorze ini Al development. It targets the

development of dependable Al that operates as detindetects unintended effects, and
supports human decision-making, ultimately enhandefence capabilities while respecting

human rights and democracy.

United Kingdom: National Security and Investment A¢ 2021

The UK’s National Security and Investment Act 20&fipowers the government to block
acquisitions posing a threat to national secunitgluding those involving Al companies. The
Online Safety Bill further regulates online platfw, including Al-driven ones, to protect users
from illegal content, ensure children’s online $af@nd require risk assessments to mitigate
potential harms.

UNESCO: Global Ethical Standards for Al

In November 2021, 193 countries adopted globatettstandards for artificial intelligence at

the UNESCO General Conference. These standardessddata protection, social impact
assessment, surveillance control, and environmpragdction. The aim is to ensure responsible
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Al use, minimise risks, and promote transparency anvacy, ultimately guiding the
development and deployment of Al in ways that bieisetiety.

India: National Al Strategy

India is actively regulating Artificial Intelligemcthrough several initiatives. The National
Strategy on Artificial Intelligence, developed bylTN Aayog, outlines responsible Al
implementation, focusing on accessibility, data t@ecton, privacy, and international
cooperation. The National Association of Softwand &ervice Companies (NASSCOM) has
also published guidelines on implementing genesativresponsibly. The GPAI Summit New
Delhi Declaration brings together member countsied aims to advance Al innovation in the
best interests of humanity, with objectives inchgdencouraging diversity in Al development,
establishing governance models, and promotingasaderustworthy Al.

India requires a regulatory model for Al that taket account its unique demographics,
economy, and society. A comprehensive approacheisded to encourage ethical Al
development in healthcare, agriculture, educagomnjronment, and industry. This framework
must be competent and adaptable, ensuring tha¢drgtes innovation while being integrated
responsibly into India’s socio-economic fabric.

Conclusion:

Ethical progress in the era of Al, green techno)ag sustainability law must be multifaceted,
encompassing transparency, accountability, faitnessd environmental responsibility.
Designing explainable and transparent Al systemsuing fairness and non-discrimination,
and establishing clear mechanisms for responsibditd accountability are the primary
considerations. Privacy and data protection, enwrental impact assessment, fostering citizen
involvement, and interdisciplinary cooperation ageially important.

This article has discussed the nexus betweencaatifintelligence, green technology, and
sustainability law and its potential to transforesponses to the climate crisis. Al-driven
solutions have the potential to improve climateagaance, enhance stakeholder engagement,
and enable informed decision-making by policymalard practitioners. It is imperative to
emphasise ethical preferences, regulatory mechanem international collaboration to ensure
that such technologies genuinely contribute toasoability and reduce environmental impact.

The implications of this study are broad, with éions in climate diplomacy, sustainable
development, and environmental governance. Fuasearch topics may include the potential
of emerging technologies such as blockchain anthtieenet of Things to facilitate sustainable
development and mitigate climate change risks. #alial research is needed to assess the
social and environmental impacts of Al-based sohdiand to devise more effective and
reasonable regulatory mechanisms.

Recommendations & Suggestions:
To ensure that artificial intelligence develops dnmanner consistent with sustainability
imperatives, this article advances several inteteoted recommendations for policymakers,
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regulators, developers, and international bodies.th® foundational level, governance
frameworks must move toward harmonized and adaptablés that are simple enough to
implement across jurisdictions yet flexible enough accommodate rapidly emerging
technologies. A rigid, one-size-fits-all regulatampdel is ill-suited to the dynamic pace of Al
innovation; instead, a risk-based approach to eggul is strongly advocated, wherein the
intensity of oversight is calibrated to the potahtiarms posed by specific Al applications,
thereby preserving space for responsible innovatibite guarding against misuse. Equally
important is the role of corporate actors: compadeveloping and deploying Al systems must
be actively encouraged, and, where necessary, dletige adopt proactive measures that
prevent harm, disclose environmental impacts, atefjrate sustainability considerations into
their product lifecycles, from design through dephent.

At the international level, no single nation careefively govern Al in isolation; global
cooperation is therefore essential to align gouazaadrameworks, share best practices, and
address the cross-border challenges that Al ingyigenerates. Existing environmental, social,
and governance (ESG) reporting regimes must alsapoated to specifically capture the
societal and environmental effects of Al systems, the EU Al Act remains a critical reference
point in this evolving regulatory landscape.

Undergirding all of these recommendations is thecept of Sustainable Al, defined here as Al
that is both environmentally responsible and stciaduitable across its full lifecycle. This
concept operates along two complementary axesAltlod sustainability which refers to Al
deployed in service of sustainability goals, and slistainability of Al, which refers to Al
systems that are themselves designed and operagtaingbly. Regular monitoring and
evaluation of Al systems against ethical, environtak and performance benchmarks must be
institutionalised to ensure accountability and sarmdus improvement. The ultimate aim is to
inspire policymakers, developers, and ethicistottectively build an Al ecosystem that serves
both people and the planet.
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under the Indian Arbitration Law
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Abstract:

Territorial jurisdiction is the crucial question fdhe Court, which goes to the core of the lawsud decides its
destiny, either at the preliminary stage or on mett is statutory, inherent and is the legal authprgranted to a
Court, tribunal, or judge to resolve any disagreeigetween the parties and issue a ruling or directin India,
Section 5 of the Arbitration and Conciliation Act989 (Arbitration Act) expressly sets the limits of judicial
intervention by permitting the parties to file ajgpktions before the Court at certain stages of astion.
Considering that the arbitration is a private dispuesolution mechanism, based on the agreement &etthe
parties, the forum of the Court may or may not Windd for their assistance at different stages. ®\fram this, as
the arbitration is guided by domestic arbitraticat as well as other related laws, it would be prudergxamine
the provisions of the Arbitration Act regarding ttlarity on this aspect. The author has appliedatdnal research
technique to analyse provisions under the Arbitrathct as well as other related laws and judgments@Courts,
which are determining the territorial jurisdictiorf the Courts for filing applications before themdigtinct stages
of arbitration in India. Upon analysis, an obscuyris found to exist in the definition of the Caumtler the Arbitration
Act, to determine the right forum of the Court fiting such applications. Thus, the burden liestba Courts to
decide the matter based on the arbitration agredgragacuted between the parties and the merit of easd, which
has been delaying the process of justice. Accolgliefforts have been made to disentangle this ropaeiggesting
the most feasible solutions.

Keywords:Arbitration, Court, Territorial JurisdictionUNCITRA,

Introduction:

In India, through specific provisions under the imtion and Conciliation Act 1996
borrowed from Article 5 of the Model Law of the Wedl Nations Commission on International
Trade Law (UNCITRAL), a restricted role has beeregito the Courts, permitting them to get
involved at certain stages in the arbitration psscas facilitatordBefore the commencement of
arbitral proceedings,Section 8 of the Arbitration Act talks about thewgo of judicial
authorities to refer parties to arbitration andyppoint an arbitrator under Section Dliring
the arbitration proceeding€ourts have been given liberty to make interimeosdunder
Section 9, termination of arbitrator's mandate ureiection 14, their extension under Section
29A and seek their assistance in taking evidendem8ection 27 of the Arbitration Adifter

1Ph.D. Scholar, School of Law, The NorthCap Univengi Gurugram, India, ashwinigarg.advocate@gmail.com.
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tapobratapakrashi@ncuindia.edu
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https://districts.eCourts.gov.in/sites/defaultdildurisdiction%200f%20Courts%20by%20Sri%20K%20
Srinivasa%?20 Rao.pdf (last visited on Feb. 24, 2024)

4 Arbitration and Conciliation Act, 1996, No.26, AdtParliament, 1996 (India).
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an award has been passed, theurts can set aside an award on the grounds medtim
Section 34 of the Arbitration Act. Section 36 of #hrbitration Act provides for the enforcement
of an arbitral award through the Court, and theriaggd party can approach the Courts in
accordance with Section 37 of the Arbitration Acfite an appeal at specific stages referred to
in the Section.

The “Court” as defined under Section 2 (1) (e)haf Arbitration Act, means the principal civil
court of original jurisdiction in a district, exaepnder Section 11, where specific powers have
been vested only upon the Supreme Court and thk Bamurts for the appointment of an
arbitrator. Further, a close reading of Sectiorofithe Arbitration Act reveals the legislature's
explicit recognition that multiple Courts may hehallenges to the same arbitration agreement,
arbitral proceeding, or arbitral award concurrentlyerefore, it functions as a jurisdictional bar
and is aimed at avoiding conflicting jurisdictiop imultiple Courts’.

Apart from this, in an international commercialitnddion, the arbitral seat has been viewed as
a legal fiction established by an arbitration agreet, which serves as the arbitration's juridical
home. The idea of an arbitral seat is importanabse it provides the arbitration process with
the legal framework that governs’iDuring the year 2012, the Supreme Court of Indie h
imported the concept of arbitral seat into domestitration by accepting jurisdiction of the
Court at the seat of arbitration concurrently wite Court within whose jurisdiction the suit’s
subject matter is locatéd.ater, the Court at the seat of the arbitrationeen given exclusive
jurisdiction over other Courts, which has maderttater compleX.While attempts were made

to settle the interpretation in subsequent judgmeéhere remain several unanswered questions.

This paper is therefore an attempt to analyse #fsitdon of “Court” under the statutory
provisions of India, to resolve the anomalous aming jurisdictions of various district Courts
and High Courts and to determine the appropriatartChaving territorial jurisdiction to
entertain applications at different stages of aabin proceedings, where intervention of the
Court is required.

Provisions under the Arbitration Act & other Related Laws

Definition of the ‘Court’ under the Arbitration Act

The definition of “Court” under Section 2 (1) (ej the Arbitration Act, like most other
definitions, starts with a qualification, “in thigrt, unless otherwise required.” As such, if the
context otherwise requires that the said term shbelunderstood differently, so much joint in
the play by the statute is not taken away. Undeti@e2 (1) (e) of the Arbitration Act, for other

5 Niharika Chauhanjudicial Intervention In Arbitration- A Comparativenalysis MANUPATRA (Mar 3, 2022)
https://articles.manupatra.com/article-details/diadllintervention-In-Arbitration-A-Comparative-Angalis  (last
visited on Feb 18, 2024).

6 Executive Engineer, Road Development Division NoRanvel & Anr v. Atlanta Limited, AIR 2014 SC 1093

7 Sagar Guptagxclusive jurisdiction & seat of arbitration: Exaning the Indian arbitration landscapé(1) Indian
Review of International Arbitration 94, 97 (2021),

8 Bharat Aluminium Co. v. Kaiser Aluminium TechniSalvice, Ing (2012) 9 SCC 552.

9 Indus Mobile Distribution Pvt. Ltd. v. Datawind Invations Pvt. Ltd. & Ors AIR 2017 SC 2105.
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than international commercial arbitration (wheree oof the parties is foreign national,
government or entity or habitually NRI), "Court" ares the principal civil court of original
jurisdiction in a district and includes the High bin exercise of its ordinary original civil
jurisdiction, having jurisdiction to decide the gtiens formingthe subject-matter of the
arbitration, if the same had been the subject-matter of a suit.

However, for international commercial arbitratioifGourt” means only the High Court
concerned. Section 2 (1) (e) contains an exhaudgfiaition as it uses the expression “means
and includes”marking out only the principal civil court of origal jurisdiction in a district or

a High Court having original civil jurisdiction ithe State, and no other Court as “Court” for
Part-1 of the Arbitration Act “Principal civil court of original jurisdiction im district,” means

a district Judgé! It merits mention here that in several Statesdid, the High Court does not
exercise ordinary original civil jurisdiction andlg the High Courts of Delhi, Bombay, Madras
and Calcutta are vested with ordinary originalgdigtion. In case Commercial Courts at the
district level have been constituted under Se@iofithe Commercial Courts Act 2035then

in most of the cases, applications under the Aatidn Act are to be filed before such Courts
and not before a district judgeé.

Section 42 of the Arbitration Act, which begins lwé non-obstante clause, provides tht
respect to an arbitration agreeménif an application is made to a “Court”, that Gbshall
have exclusive jurisdiction over the arbitral predegs and &ll subsequent applications
arising out of that agreement and the arbitral pgedings. The rule of forum conveniens is
expressly excluded by Section #2A full bench of the Bombay High Cotittheld that the
definition of "Court" in the Arbitration Act doesohcontemplate that such Court should have
jurisdiction over the subject matter of the dispiitewever, it means the jurisdiction to decide
"the question forming the subject matter of theteation" if the same had been the subject
matter of a suit. The Court's pecuniary jurisdicti® consequently irrelevant; nonetheless, the
Court needs to have territorial jurisdiction, asdaesult, all the requirements found in Sections
16 to 20 of the Code of Civil Procedure 180&ivil Code) would have to be satisfied.

Provisions under the Civil Code:

In India, the governing procedural law for mostlasputes is the Civil Code, and an ordinary
civil court continues to exercise its jurisdictionless it is barred either expressly or impliedly,
as provided under Section 9 of the Civil Code. dgmment or order passed by a Court without

10 State of West Bengal v. Associated Contrac{@®15) 1 SCC 32.

11 EX. EN. R.D.D. Panvel v. Atlanta LtdIR 2014 SC 1093Vlessers Griesheim GMBH v. Goyal MG GaséR
2022 SC 696.

12 Commercial Courts Act, 2015, No.4, Acts of Parliam@0tL5 (India).

13 Commercial Courts Act, 2015, 8§12 (3), No.4, Acts afli@ment, 2015 (India).

14 JSW Steel Ltd. v. Jindal Praxair Oxygen Co.L¢2006) 11 SCC 521.

15 Fountain Head Developers v. Mrs. Maria Arcangela@sra, AIR 2007 BOM 149.

16 The Code of Civil Procedure, 1908, No.5, Acts ofiRarent, 1908 (India).
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territorial jurisdiction thus, would be coram nardice!” Sections 16 to 20 of the Civil Code
determine the territorial jurisdiction of a Colftyyhich are extensive and exhaustive.

Section 16 of the Civil Code allows suits to betitaged in the locations where their subject
matter is located, Section 17 refers to the sunt®lving immovable property within the
jurisdiction of different Courts, Section 18 refeéosthe location of the place of institution of a
suit in case local limits of jurisdiction of Courdse uncertain, Section 19 considers bringing
legal action to recover damages for injuries tasperor movable property, while Section 20
stipulates that suits not covered under Section® 1I® of the Civil Code must be filed in the
location where the defendants reside or the cafisaction originated? Section 16 thus
acknowledges the well-established rule that, claagainst res or property should be filed in
the Court where the res is located, to render fettdfe judgment.

Neither consent nor waiver nor acquiescence cafecqurisdiction upon a Court, otherwise
incompetent to try the suit. However, where there may be two or more compe@entrts
which can entertain a suit consequent upon a pfathe cause of action having arisen
therewithin, if the parties to the contract agreedest jurisdiction in one such Court to try the
dispute which might arise as between themselvesagieement would be valid. If such a
contract is clear, unambiguous, explicit and n@ueait is not hit by Section 23 and 28 of the
Indian Contract Act 1872 (Contract Acty?

Provisions under the Contract Act:

Whenever a dispute arises owing to a breach ofacmthe question of jurisdiction of the Court
is decided primarily on the place where the parietered the contract, or where it is to be
performed / executed or where the breach occd#rede location of the contract and the cause
of action arising from connecting factors will teéore determine the Court's jurisdiction in a
certain situation involving contracts. A cause i@n is a bunch of facts that, when combined
with the relevant legal framework, give the pldirtie ability to sue the defendant for relief. It
must comprise of some act undertaken by the defénasino cause of action could reasonably
arise in the absence of such action.

In drafting dispute resolution clauses in comméroimtracts, parties contemplate, inter alia,
the most convenient and affordable forums to resthieir disputes. However, a question they
are commonly faced with is the extent of autonongytcan exercise in choosing an appropriate
forum. Section 23 of the Contract Act mandategriatia, that there cannot be a contract which

17 Kiran Singh and Others v. Chaman Paswan and OtA&Rs1954 SC 340.

18 Megha NagpalTerritorial Jurisdiction in Contractual Breach Mat®under the Code of Civil Procedure in India
SSRN (Dec. 29, 2020) https://papers.ssrn.com/sg8fgacfm?abstract_id=3943795 (last visited on 24n.
2024).

19Dhodha House and Ors. v. S.K. Maingi and .OAdR 2006 SC 730.

20The Bahrein Petroleum Co. Ltd v. P. J. Pappu andtiéer, 1966 AIR 634.

21 The Indian Contract Act, 1872, No.9, Acts of Parlént, 1872 (India).

22 A.B.C. Laminart Pvt. Ltd., and another v. A.P. AgesicSalemAIR 1989 SC 1239.

23 bid.
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is forbidden by or defeats any provision of lawct®, 28 makes an absolute restraint on a
legal recourse or ability to enforce rights undepatract, void.

However, through a conjoint reading of Section 2€he Civil Code and Sections 23 & 28 of
the Contract Act, there is scope for a partialriet&dn by limiting parties to option of a single
forum. An agreement for exclusive jurisdiction $alomewhere between strict restriction and
convenient forum bargain huntid§The agreement of the parties to submit the disptte
specific jurisdiction that would otherwise alsoderoper jurisdiction under the law cannot be
argued that their agreement to the extent they atisarto not subject to other jurisdictions is
null and void, for violating public polics?.

Concept of Place (Seat) under the Arbitration Act:

Section 20 of the Arbitration Act gives completeanomy to the parties or the arbitral tribunal
to decide on the “place” of arbitration by themssiwvhich is also referred sometimes as seat
or situs or centre of gravity. However, as is emtdeom Section 20 (3) some of the arbitration
proceedings may be held at other places, termé&geasie.” Therefore, in certain situations it
becomes difficult to define the term "place of &diion" and explain how it differs from
"venue" or other places. Further, it goes withaewyirsg that a “venue” other than the arbitration's
“place or seat,” does not grant jurisdiction on @murt. Thus, even though the “venue” of the
arbitration may change, the place or seat of atiin is set in stone. Section 30 (4) of the
Arbitration Act further mandates that the arbitsabard shall mention its date and place of
arbitration. The legislature has intentionally givgirisdiction to two Courts i.e. the Court
which would have jurisdiction where the cause dfoacis located and the Courts where the
arbitration takes placé.

The Courts in India have fully embraced the “Shashprinciple”, a notion that was initially
expressed in the particular setting of London eabiin by the England and Wales High Cdtirt,
wherein it was held that, “the chosen venue (Londeas the seat of arbitration because the
parties had chosen London as the venue of arbitrgtias not designated any other place as the
seat of arbitration, chosen a supranational bodyle$ to govern the arbitration, and there were
no contrary indicia.”

Apart from the above famous case, the Courts hiseeralied on the judgment of the English
Court of Appea® wherein it was observed that a choice of seathferarbitration must be a
choice of forum for legal actions aimed at contesthe award. The Supreme Céudf India

24 Nivedita Shenoy & Sharanya Shivaramamclusive Jurisdiction Clauses in a Contract: Keguiss BAR AND
BENCH (Sep. 11, 2019) https://www.barandbench.corafook/exclusive-jurisdiction-clauses-contract-key-
issues#:~:text=Exclusive%20 jurisdiction%20claus28étiunciate%?20a,defeats%20any%20provision %200f%
20 law (last visited on Feb. 27, 2024).

2> A.B.C, supranote 22.

26 BHARAT, supranote 8.

2" Roger Shashoua and Ors. v. Mukesh Shgd@aa9] EWHC 957 (Comm)

28C v. D2008 Bus LR 843: 2007 EWCA Civ 1282 (CA)

22 INDUS, supra note 9.
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has laid down that the city where the seat of &atiiin is located will have supervisory
jurisdiction over the arbitration and such jurigtiao will not be concurrent with the jurisdiction
of the Courts as defined in Section 2 (1) (e) ef Anbitration Act, but it will be exclusive, and
all subsequent applications arising out of theteathon agreement becomes the Court under
Section 42 of the Arbitration Act., thereby apprayiobservation made in an English éase
that, an agreement as to the seat of an arbitrat&gimilar to a provision pertaining to exclusive
jurisdiction.

When the parties expressly designate the place) (eéarbitration in their agreement, no
interpretation is required. However, when the geabt specified or the location of arbitration
proceedings has been described as venue or pthee tiaan seat, it is difficult to ascertain the
true intention of the parties. Such issues havaged Courts in India, in the number of cases.
In one such cadkthe Court held that, “the venue could not by ftesksume the status of the
seat; instead, a venue could become the seat brigorinething else is added to it as a
concomitant.”

Later in another ca¥gthe Court laid down that, “if a named place isiiiféed in the arbitration
agreement as the venue of arbitration proceedihgn,the choice of venue is actually a choice
of the seat of arbitration, provided there beingptiger significant contrary indicia.” Similarly

in another matter brought before them, the Cdudted that, “the use of the expression place
of arbitration could not decide the intention of tharties to designate that place as the seat of
arbitration and such intention had to be determfr@d other clauses in the agreement between
the parties and their conduct.”

Though the above judgments have affirmed the teait principle undetJNCITRAL Model

law, which were based on various English judgmeessablished primarily to decide the
arbitration seat in international commercial adiitn involving parties of different
nationalities under the 1958 New York ConventionY(@, in order to guarantee clarity
regarding the supervisory Court before or afterittion proceeding® However, the
application of these rules of construction in doticearbitration by the Courts in India have
resulted in statutory anomalies, by fixing the asgole jurisdiction at the seat of arbitration.
Apart from this as referred above, contrary opisibg the superior Courts about thésence

of indica” or “absence of significant indicads the factor for deciding venue as the seat of
arbitration, has also created uncertainty in thagten®

30 A v. B(2007) 1 All ER (Comm) 591: A v. B (2007) 1 LloydRep 237

31 Union of India v. Hardy Exploration and Producti@imdia) Inc.(2019) 13 SCC 472

32BGS SGS SOMA JV v. NHPC L{#020) 4 SCC 234, paras 38-40, 44-59.

33 Mankastu Impex Pvt. Ltd. v. Airvisual L2D20 SCC OnLine SC 301

34 Amar Gupta,Seat and the law of ArbitratipnCC INDIA (Apr. 6, 2022) https://www.iccindiaonlinerg/ICC-
India-Arbitration-White-Paper.pdf (last visited dan. 18, 2024).

3%Anjali Anchayil and Ashutosh KumaiChoice of Seat or Venue: Supreme Court of India Dsthluwer
Arbitration Blog (May 13, 2020)  https://arbitratiblog.kluwerarbitration.com/2020/05/13/choice-e&tsor-
venue-supreme-Court-of-india-dithers/ (last visibedJan. 25, 2024).
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However, there is no denying the fact that at tiawdstral proceedings require assistance and
supervision of Court and thus role of the Couthatseat of arbitration becomes important. The
Law Commissio?f in order to enforce the law laid down by the Supee Court’
Recommended that legal recognition be accorddeetterm “seat” and “venue” consistent with
international usage, however the legislature outitef wisdom, did not consider this
recommendation.

Principle of Territoriality under the UNCITRAL Mode | Law:

In India, the legislatures wrought out and incogted the underlying idea of the Model law on
International Commercial Arbitration, as embracgdie UNCITRAL, in the Arbitration Act®
The principle embodied in Article 1 (2) of the UNRAL Model Law is that it applies in a
State only if the place of arbitration is in theritery of that State. However, there are also
exceptions to the effect that certain articles appéspective of whether the place of arbitration
is in the enacting State or elsewhere, or everréé¢he place of arbitration is determined.

The NYC, employing the territorial criterion, alsgcknowledges that a State may permit the
parties to subject an arbitration to procedural that differs from the law of the place of
arbitration. There is a benefit in not discouragimgparties from choosing to apply a procedural
law different than the law of the place of arbiwai as due to factors like participant
convenience, process costs, or evidence availglili¢ parties may have an interest in agreeing
upon such a condition.

The Court of Appeal of Englaftllaid down a rule, recommending a 3-stage enquiry t
determine the proper law of the arbitration agregmssed on parties’ express choice, implied
choice or based on the closest and most real cbonedhe Supreme Court of the United
Kingdont? effectively affirmed this rule and held that, imetevent an arbitration agreement
lacks an express choice of law, the main contratitsce of law will be deemed to be the
implied choicejnstead of the law of searfhis is the general rule “even where the law ehos

to govern the contract differs from that of theggl@hosen as the seat of the arbitratféhus,

the default rule of acceptance of the law of sedha law of agreement has been done away by
this judgment, thereby reducing the supremacy efsimat of arbitration, which was earlier a
general rule.

Assistance & Supervision of the Court under the Arltration Act:

36 Law Commission of India, Report no.246: Amendmeatshe Arbitration and Conciliation Act, 1996 39 (20

37" BHARAT, supranote 8.

38 Bare Act, The Arbitration & Conciliation Act, 1996C¢mmercial law publishers (India) Pvt. Ltd., 2022

39 Sulamerica v Enes2012] EWCA Civ 638

40Enka Insaat Ve Sanayi AS v. OO0 Insurance Companilf2020] UKSC 38

41 Claire Morel de Westgave & Katherine Jonckheere, [@w applicable to the arbitration agreement: Conterg
on the UK Supreme Court's decision&inka v Chubb and Kabab-Ji SAL v Kout Food Group frdBelgian law
perspective WOLTERS KLUWERS (2020) https://www.lalive.law/wp+t@nt/uploads/2023/01/KJO-article-b-
Arbitra.pdf (last visited on Feb 26, 2024)
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Referral of Parties to Arbitration:

Under Section 8 of the Arbitration Act, a judicéalthority refers the parties to arbitration when
an action is brought in an issue covered by a valiitration agreement. A party filing an
application under Section 8 must proceed to thatios where the "action" may have been
filed, rather than filing as dominus litis. Accandly, an application under Section 8 is parasitic
in nature, i.e., it can only be made before therCiat receives an application filed by another
party. Thus, there is no ambiguity regarding ther€e jurisdiction. Further since applications
made under Section 8 are made to judicial autlesrisuch applications would be outside the
purview of Section 42 as this provision is applleai® applications made to a ‘Court’ under
Part 1%2

Appointment, Termination, Extension, or Substitution of Arbitrators:

Sub-Section (6) of Section 11 states that in chaeglomestic arbitration, if parties under certain
circumstances are unable to appoint an arbitréitey, may approach the High Court, requesting
them to appoint an arbitrator for the same. As ifipgmowers of appointment of an arbitrator
in domestic arbitration under Section 11 of the itkaltion Act are vested only upon High
Courts, thus Section 11 of the Arbitration Act hgsrrisdictional mechanism within itséff.

Further sub-Section (2) of Section 14 lays down itndhe absence of an agreement between
the parties, if there is a controversy regardirggtédmmination of the mandate of an arbitrator on
his becomingle jureor de factoncapable to perform its functions, either pady epply to the
“Court” for termination of his mandate. Apart frotimis, Section 29A of the Arbitration Act
provides for the period within which the arbitratiproceedings are to be completed.

Accordingly, on filing an application under Secti@BA, seeking to extend the mandate of
arbitrator, the “Court” is also empowered to replac substitute an arbitrator on finding that
the proceedings have been delayed for the reasobutdble to the arbitral tribunal. The
Supreme Court of India, while upholding a decisibthe Meghalaya High Court, has clarified
that “Court” under Section 29A (4) of the Arbitmai Act refers to the principal civil court of
original jurisdiction in a district, including thdigh Court, only if it exercises ordinary original
civil jurisdiction.

Before the Arbitration Amendment Act 2045the Chief Justice of High Court was the
designated authority to appointment arbitratoramdstic arbitration. At that time, a question
arose before the Supreme Court of Iffiajth respect to the applicability of Section 11dan
the purview of Section 42. It was held that thegEHiustice or his designate would not be
constituted as a “Court” under Section 11(6), asiGe 42 would apply only to the definition
of a Court under Section 2(1)(e).

42 STATE, supranote 10.

43 Dalim Kumar Chakraborty v. Smt. Gouri Biswas & AARO No. 33 of 2018

44 Arbitration and conciliation (Amendment) Act, 20180.3, Acts of Parliament, 2016 (India)
45 Rodemadan India Ltd. v. International Trade Expot@ehtd (2006) 11 SCC 651
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Later changes were brought to Section 11 of thetration Act, thereby substituting “High
Court” in place of “Chief Justice” and bringingstprovision clearly under the ambit of Section
42 of the Arbitration Act. There may be cases wtatdtrators requiring their termination,
extension, or substitution were appointed by Higlu@, against an application filed under
Section 14 or 29A. Thus, it may not be prudent ¢eign the jurisdiction of termination,
extension or substitution of such arbitrators an@ourts subordinate to the High Court.

Interim Measures, Assistance in Evidence & Settindside Award:

Section 9 (1) of the Arbitration Act permits pasti® an arbitration agreement to apply before
a Court for seekingifiterim measures of protectibincluding orders for securing the amount
in dispute, detention, preservation or inspectidn pooperty, interim injunctions and
appointment of receivers, before the commencemeathitral proceedings, during arbitral
proceedings, or at any time after the making o&dnitral award, but before its enforcement
under Section 36 of the Arbitration Act. Apart frdims, Section 27 of the Arbitration Act
establishes a procedure by which the arbitral tabuor a disputing party with the arbitral
tribunal's approval, may request the Court's assigtin obtaining evidende.

Finally, once an arbitral award is made under $ac3l of the Arbitration Act, an aggrieved
party may apply for the setting aside of such ddimesvard under Section 34 of the Arbitration
Act. Considering the fact that at these stageleethe arbitral proceedings are in progress or
has culminated at its seat, the Court locatedeas#at of arbitration has jurisdiction over the
arbitral tribunal and proceedings thereon. Howevbere may be a controversy where
application under Section 9 (1) of Arbitration Astfiled before the arbitral proceeding has
started and the arbitral seat has not been agped u

In 2014, a full bench of the Supreme Court whigaring a petition of setting aside an award
under Section 34f the Arbitration Act, read Section 42 of the Aration Act broadly and held
that for Section 42 to apply, the application sddut made to a Court as defined in Section 2
(1) (e) of the Arbitration Act. The Court also d¢fead that the phraséwith respect to an
arbitration agreement’makes it apparent that Section 42 will apply tesabmissions, made
whether‘before or during arbitral proceedings or after award is pronounced” under Part

| of the Arbitration ActThe application made under Section 9, 27 and 3deofrbitration Act,
being an application made to the Court as defin&kiction 2 (1) (e) of the Arbitration Act, are
said to be well within the purview of Section 42tloé Arbitration Act?’

Enforcement of Award & Appeal:
Since an arbitral award is analogous to a civilrtdacree under Section 36 of the Arbitration
Act, it must be executed to realise the decreeduamd hus, award must inevitably be brought

46 Sonal Kumar Singh , Rajat Dasgupta & Shivam Tiwiardja: Discretion Of Courts Under Section 27 Of The
Arbitration & Conciliation Act, 1996 MONDAQ (Jul. 27, 2021) https://www.mondag.com/irdiditration--
dispute-resolution/1095640/discretion-of-Courts-urBlection-27-of-the-arbitration--conciliation-ac®#96#:~:
text=Section%2027%200f%20the%20Arbitration%20and%Zonciliation%20Act%2C%201996%20 (%22,
the%20Court%20in%20taking%20evidence (last visitedan. 22, 2024)

47 STATE, supranote 10.
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before an executing Court for executi8in 2018, the Supreme Cotirtook a view that
although Section 36 of the Arbitration Act consglan award made by an arbitral tribunal to
be a decree, no deeming provision anywhere sthtédite Court under whose jurisdiction the
arbitral award was passed shall be regarded @3ahe that issued the decree. A transfer of the
decree from the Court, which would have jurisdictiover the arbitral proceedings, is not
necessary in order to enforce an award under $e86duy its execution, whicmay be filed
anywhere in IndiaFurthermore, Section 42 of the Arbitration Aciatdewith jurisdictional
issues "in respect of arbitration proceedings," s cannot govern "enforcement,” which
occurs after an award is made and arbitration gdiogs are concluded.

Section 37 of the Act prescribes for an appeal @oartfrom original decrees of Court and
order of arbitral tribunal, which is a statutorypapl. The Supreme Cotfrhad held that, there
is no reason why the definition of "Court" in thentext of Section 37 of the Arbitration Act
cannot be used, given its clear meaning, thoughaif be true that the interpretation clause
provides for "unless the context otherwise requir@part from this, there being a distinction
between an appeal and an application, Section 4thefArbitration Act provides for an
application while Section 37 provides for a statytappeal and thus Section 37 does not fall
under the purview of Section 42 of the Arbitratidet.

Analysis:

The provisions regarding the jurisdiction of theu@aare set out in Sections 16 to 20 of the
Civil Code, which are primarily territorial, subfematter, and pecuniary in nature. The
Supreme Court in catena of judgments have helg#réies by consent, cannot give jurisdiction
on a Court where no part of cause of action hag@ariNonetheless, the parties may mutually
agree to give one of the Courts jurisdictions isesawhere two or more Courts have jurisdiction
i.e in case a part of the cause of action hasrarigthin the territory of two or more Courts.
Thus, for conferring jurisdiction upon a particulzourt, it is important to see whether any cause
of action has arisen within its jurisdiction or bt

The expression ‘subject-matter’ in Section 2 (3)dthe Arbitration Act has a reference and
connection with the process of dispute resolutiod has to be used only to identify which
Court would have jurisdiction if a suit had bededi Under Section 20 (1) of the Arbitration
Act, parties are at liberty to decide on the sdaarbitration for conducting the arbitration
proceedings, or the arbitral tribunal will fix oetgérmine the seat under Section 20 (2) of the
Arbitration Act.

48 Consolidated Engineering Enterprises v. Principad. Srrigation Dept., (2008) 7 SCC 189nion of India v.
Popular Construction Co(2001) 8 SCC 470.
49 Sundaram Finance Ltd. v. Abdul SaméD18) 3 SCC 622.
50 pandey & Co. Builders (P) Ltd. v. State of Bihar ambther (2007) 1 SCC 467.
51 Vaibhav Niti, Seat of Arbitration & its relation with jurisdictiorof Courts Livelaw (Apr. 27, 2020).
https://www.livelaw.in/know-the-law/seat-of-arbiti@n-territorial-jurisdiction-of-Courts-155847 (lastsited on
Jan. 8, 2024)
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The seat (place) of arbitration is also significast Section 31 of the Arbitration Act requires
it to be clearly stated in the award. Considerimgt the Court at the seat of arbitration has
supervision over the arbitration proceedings, tisbiild be no ambiguity that the Court at the
seat shall also have jurisdiction over the subfeatter, which shall be concurrent with the
jurisdiction of the Court where the cause of acaoose. However, in cases where the arbitral
seat is not mutually agreed upon, the disputeasisle on the territorial jurisdiction of the Court.

Conclusion & Suggestion:

In cases where the existence and validity of aitration agreement are disputed by either
party, the judicial authorities under Section & Arbitration Act take cognisance of such an
application and, prima facie, decide on this issi@il such time as the arbitral tribunal is not
in existence, there may or may not be agreemdntthe seat of arbitration. A similar condition

may arise when there is a dispute regarding theiafmpent of an arbitrator and an application
is to be made before the High Court for his apmoértt under Section 11 of the Arbitration

Act.

Thus, at this point of time, the civil court of tHistrict having original jurisdiction, where the
property of the respondent is situated, or wheeecthuse of action arose, shall have the proper
jurisdiction for Section 9 applications, and thgRCourt of the State of such district shall have
proper jurisdiction for Section 11 applicationstiog Arbitration Act. However, if the original
jurisdiction lies with the High Court, the High Qowvill be the proper Court for filing either
application under Section 9 or Section 11 of thiitAaition Act.

Now, considering other applications under Sectibhs27, 29A and 34 of the Arbitration Act
(including Section 9 application) which are filedrohg the arbitration proceedings, as the
arbitral tribunal is already in existence by tlise, the respective Court (High Court in case of
termination, extension or substitution of arbitratat the seat of arbitration will have
supervisory jurisdiction. Further by virtue of thenciple of fastest finger first, the Court where
the initial application is filed will have the onlguthority to consider and hear any further
applications from either party and no other Cowtild have this authority, by virtue of Section
42 of the Arbitration Act, which gives the “Couttefore which an application is first made,
exclusive supervisory jurisdiction throughout thbital proceedings.

Like India, the United States also has a centdgrf@ government and individual governments
for each of the States. United States Code on ¢aerial Arbitration AGE (FAA) statutorily
provides the jurisdiction of Courts under each staigarbitration proceedings in the absence of
any agreement between the parties. Similar to &, Ehe legislature of India may consider
amendments to establish specific Courts with juctszh under the relevant provisions of the
Arbitration Act, to put such controversies to reste and for all.

- =

”n

52 United States Arbitration Act, No. Pub.L. 68-40Xt#\of Congress, 1925 (United States).
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Regulating Atrtificial Intelligence in the Judicial System:
A Comparative Legal Perspective
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Abstract:

Artificial Intelligence is transforming the functiong of courts globally. It is improving the efBaicy, accuracy, and
accessibility of courts. Courts are utilising Al factivities such as legal research, case managgnfierecasting
results and settling conflicts digitally. It impmes the functionality of courts. It also brings gsues regarding
fairness, transparency and accountability. Concepitsh as data privacy and maintaining judicial ipgadence are
under discussion. Regulations and policies are dpdormulated to govern Al in judicial systems. Thiticle
examines how various nations are managing Al ingiatlisystems. The European Union, the United Statelsa
and China are creating structures to regulate AlJmdicial Systems. These nations are working tonathe
advantages of Al with values such as fairness amusparency. The Organisation for Economic Co-openaand
Development, along with the Council of Europe adwéatt standards regarding the use of Al. A compaeastudy
identifies shortcomings in current legislation aoldstacles in governing Al. The judicial system setedclosely
oversee Al to avoid abuse and guarantee that Ad #id judiciary rather than supplants it. Al ougbitassist courts
in making decisions. The incorporation of Al inifidl systems necessitates careful thought. Althagpotential to
enhance court efficiency and facilitate accessistige. Nonetheless, its application needs to beseea to maintain
responsibility. Regulatory methods across variawssglictions are under review. The regulatory methacross
various jurisdictions are under review. The objeetito guarantee that Al functions as an instrumeithin
contemporanjegal frameworks.

Keywords:Artificial Intelligence, Judicial System, Data Racy, Legal Research, Jurisdictions

Introduction:

The fast progress of Artificial Intelligence hasaalged the parts of our society like healthcare,
finance, education and how the government workgetent years, the judicial system has
begun to explore the use of Al technologies to nakeedures more efficient, accurate, and
easier to access. Tools that use Al are being meed and more for tasks like reviewing laws,

managing cases, analysing documents, predictingpmés, and even helping judges make
decisions. Even though these new developmentsahmief benefits, like reducing the number

of cases that are waiting to be heard, making thaterulings are consistent and giving judges
information that is based on facts, they also btipdegal, ethical and regulatory issties

1 Research Scholar, Shri Govind Guru University, Godhr Gujarat India, Email:
himashripawaskar51@gmail.com

2 Assistant Professor, Shri Govind Guru University, Gora, Gujarat, India.

SAvailable on https://www.pib.gov.in/PressReleasePagpx?PRID=2106239&reg=3&lang=2
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Using Al in the system challenges the traditiodakis of what is fair, who is responsible, being
open and honest, and being fair to everyone. Toplpén charge of the judicial system and the
organisation that makes laws need to think carefalout whether tools that use algorithms
can follow important principles like judicial autmmy, equality under the law and the
entitlement to a fair trial. People are worried @th®l being biased, not being transparent when
making decisions, problems with keeping data pevatd the possibility that human judges
will not have much control over decisions. Theserigs have led researchers, lawmakers and
organisatiorsAround the world, there needs to be rules forgigihin the justice system.

Different countries are dealing with Al in the sst in different ways. Some countries have
made detailed Al governance structures and rulesffiat is ethical and systems to regulate Al
to make sure that technology is used responsiliyeijudicial system. For example, places like
the European Union focus on ensuring that peogbfés are protected when it comes to Al
and its regulation; they think about transparency, responsibility, and risk management. On the
other hand, countries like the US rely more ongw@ad policies that are specific to certain
areas. In India and China are also looking intagigil to improve the judicial system and at
the same time they are talking about the needtfong laws to oversee Al.

When we look at how governments regulate things,riéally important to have a comparative
legal perspective. This helps us understand hderdifit countries deal with the bad things that
come with using Al in court. By comparing how ditfat places to do things we can find out
what works well what does not work and what prifespare the same everywhere. This
information can help the people who make laws eregstem that are fair and work well.

This article looks at how different countries remjal the use of intelligence in their legal
systems. We want to find out how different courstiéee dealing with the problems that Al is
causing in the justice systériive will do this by looking at the laws, policiasd guideline that
each country has. We also want to show why it ceagary to have rules that apply everywhere
so that we can protect people's rights and make that Al is used in a responsible and
innovative way, in the coufts

Concept of Artificial Intelligence in the Judicial System

Artificial Intelligence is about using computer s3ms that can do things that normally need
intelligence like learning and problem solving.the system, Al is used to help courts and
judges do their jobs better and faster. The ide of the system came from the bigger picture
of legal technology also known as “Legal Tech”.tabls look at a lot of information, find
patterns, and help make decisions in the justiséery. These tools use things like machine
learning and data analysis to look at documentscand records. Al in the system in mainly
used to help judges not replace them. It is usedake things more efficient and help people

4 Available on https://www.unesco.org/en/articlesfaiirtroom-unescos-new-guidelines-judiciary

5 European CommissioRegulation (EU) 2024/1689 Laying Down HarmonisedeRuwn Atrtificial Intelligence
(Artificial Intelligence Act)[2024] OJ L1689.

6 United NationsSeizing the Opportunities of Safe, Secure and Vimrgty Artificial Intelligence Systems for
Sustainable DevelopmemdN General Assembly Resolution A/78/L.49 (21 Ma2€124).
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get access to justice. Al systems can help withaieh by analysing a large number of court
cases and laws to identify the ones that applys@ftware can also help with tasks like
organizing cases and court documénts

One important thing about Al in the system is pcide analytics. This is where algorithms
look at court decisions to find pattern and predicat might happen in a case. These tools can
help lawyers understand how a case might turnlowome places Al is used to help decide if
someone should get bail or how they should be seatk Al is also used to help resolve
conflicts. Artificial Intelligence is used to makiee legal system bettelLegal systems use Al
to help with various tasks. Al in the system iseipful tool. It is not meant to replace judges or
lawyers. To help them do their jobs better. Thalegstem and Al work together to make things
more efficient and fairer. Moreover, Al technolagjteelp create dispute resolutions platforms,
virtual courts and digital case management systérhese advancements became really
important during COVID-19 pandemic as courts arotimedworld started using technologies to
keep judicial processes going. The use of Al indyem has many benefits but it also raises
several legal and ethical concerns. Issues sualyasthms, lack of transparency in automated
decisions, accountability for errors, and the prtive of personal data are major hurdles. Since
court rulings directly affect people's rights areeldoms Al systems must be carefully regulated
to ensure fairness, equality and due prdcess

In essence, Al in the system represents a big ehanigow justice is managed, with advanced
computational tools helping legal professionalsvjte faster, more consistent and accessible
justice. However, Al deployment must be balanceth wegulatory frameworks and ethical
safeguards to protect the core principles of tleeatlaw and judicial independence. Al systems
and technologies must be utilised carefully. The afsAl and its system is an aspect within the
legal system are really important.

Examples where technology has taken place in Argici

» During Covid19 pandemic, technology was the onlgthaption where e-filing or
virtual hearing was possible and hence we canteatyittwas dramatic rise of tech in
judiciary.

 There was an introduction of Anuvaad Software whemeAl system was used to
translate the judgements into regional languages.

» Supreme Court Portal for Assistance in Court — SOPAvas recently launched by the
Supreme Court of India.

“Available on https://woxsen.edu.in/research/wpiggers/exploring-the-use-of-ai-in-legal-decisionking-
benefits-and-ethical-implications.

8Available on  https://www.ohchr.org/en/documentsitiatic-reports/ag80169-ai-judicial-systems-promised-
pitfalls-report-special

9 Available on https://www.drishtijudiciary.com/edgiiial/artificial-intelligence-ai-in-indian-judicia
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« Designed to first understand judicial processesringuire automation, it then assists
the court in improving efficiency and reducing pendy by encapsulating judicial
processes that have the capability of being autdnéirough Al°.

Need for Regulation of Al in Judicial System & Chalenges

Artificial Intelligence is changing areas, like ftbaare, finance, education and government.
The court system, which usually relied on peopl&ingadecisions is now using Al technology
too. Al helps with tools for research predicting avhmight happen and making decisions
automatically. This is changing how justice is seftvThese changes could make things more
efficient, fair and easy to access. They also mekeorry about fairness, accountability and
moral values. We need to set rules for Al in coartsund the worfd. Ai in courts can help in
making decisions. We have to be careful with Aliw. The use of Al, in courts must be fair.

1. Guaranteeing Equity and Preventing Prejudice

There is a problem with Al systems and that is tbay be biased. This happens because Al
systems learn from data and this data can haves#&put things, like race, gender and where
people come from. If we use this data to make ingmbrdecisions it can make discrimination
worse. We need rules to make sure Al systems ade aind used in a way. This means everyone
should be treated under the law. Judicial decisgtrmild be always be fair and not biased. If
we do not regulate Al systems, they might makeirtar to have judicial decisions and that is
not right. Guaranteeing Equity and Preventing Rliepiis very important so we need to make
sure Al systems do not get in the way of this.

2. Safeguarding Basic Rights

The use of Artificial Intelligence in the systenndaave a big impact on Basic Rights. These
Basic Rights include the right to privacy the rigbt a trial and due process. Atrtificial
Intelligence can affect Basic Rights in easy. Foaneple, Artificial Intelligence used for
monitoring people evaluating evidence or figuring sks can take away freedoms. We need
to have rules, in place to protect these basidsighd make sure Al does not invade people’s
privacy unfairly or make decisions. Basic righte gery important. Al should not allowed to
violate them.

3. Responsibility and Openness

When judges make a decision in court, they haexpiain what they did and why. People can

ask them gquestions. They have to answer. When eAnti$icial Intelligence systemsi it is like

a box that we cannot see inside. We do not know tlvayAl systems make the decisions they
do. We need to make rules so that the Artificia¢élligence system is transparent. We need to
know how they make their choices what informatioeyt Who is responsible when they make

mistakes. If we do not have rules to hold peoplantable, it is hard to say something is

wrong when Al systems help make decisions. We h@éé able to trust Al systems and know

what they are doing.

101bid.
UAvilable on https://www.pib.gov.in/PressReleasePage.aspx?PRID82a®.reg=3&lang=2



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 14, Issue 11, January 2026
P age 206 www.journaloflegalstudies.co.in

The Atrtificial Intelligence systems have to be ogenwve can see what they are doing. This is
very important because the Al system is used toenuicisions. We have to know that the
Artificial Intelligence systems are fair and thia¢y are not making mistakes. If we do not have
responsibility and openness, in Al systems we natl be able to trust them.

4. Upholding Judicial Autonomy

The judiciary should stay independent and free finfluence. We need to make sure that
judges are not pressured by people or groups euthiE court system. The use of Artificial
Intelligence systems, those made by private conggdnia concern. These systems might have
control over the judges. Judges should use Adificitelligence tools to help them not to make
decisions for them. We need rules to make sureAttdicial Intelligence tools assist judges.
Do not make the decisions. This way judges can kbejp independence and power. The
judiciary can remain autonomous. The judiciary ahdools should work together with the
judiciary, in charge and Atrtificial Intelligencedis serving as helpers. The goal is to maintain
the independence of the judiciary and the powguades?

5. Improving Effectiveness without sacrificing faimess

Al helps make things more efficient by reducing tluenber of cases waiting to be dealt with
doing tasks automatically and assisting with legalkearch. We must ensure that in making
things more efficient we do not compromise on fea$ Regulatory bodies oversee that Al is
used to support decisions making not replacewesoan have both efficiency and fairness. The
goal is to strike a balance, between getting thitagge quickly and being fair. Al should aid in
decision making not substitute it.

6. Standardization and Quality Assurance

Various courts and jurisdictions might implement #ols in diverse ways, resulting in

discrepancies in judicial procedures. Regulatiom c@ate consistent criteria for the design,
assessment, and deployment of Al systems within jdloécial system. This guarantees
dependability, precisions, and uniformity throughtiie legal system.

International Principles governing Al regulation:

Artificial Intelligence has changed the way we Hmgs in areas like the government, money,
health and the law. Because Atrtificial Intelligenseised over the world, we really need rules
that everyone can follow. Artificial Intelligencesaused in countries so it is hard for one country
to make rules on its own. That is why big groupd arganizations have made rules to make
sure Artificial Intelligence is used in a way thraspects people’s rights and what is fair in
democracy. Artificial Intelligence should be usedai way that’s fair to everyone and follows

12 Available on https://www.brookings.edu/articlegithree-challenges-of-ai-regulation/
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the rules that we have in a democtdcyhe use of Artificial Intelligence is a deal and need
to make sure it is used correctly so we need thées, for Artificial Intelligence.

Many organizations around the world and in our ¢guhave started working on rules for
artificial intelligence. The Organization for Ecanm Co-Operation and Development was one
of the first to create a set of intelligence rule2019. These artificial intelligence rules talk
about making sure everyone is included putting [eeligst being clear staying strong and being
responsible. The United Nations, through groups WNESCO, has also created guidelines for
intelligence. UNESCO made recommendations in 2@@liethe ethics of intelligence that sets
a standard for the whole world and it puts humamitly taking care of the environment and
fairness for everyone first. The European Uniond@se a lot by introducing the intelligence
law, which is a way of regulating artificial intigence that looks at how risky each artificial
intelligence system is. The European Union artfiéntelligence law classifies intelligence
systems based on risks they might pose and thidig deal, for artificial intelligence.

Fundamental Global Guidelines for Artificial Intell igencel*

Human-centred and rights-based approach — The thaig to remember is that Artificial
Intelligence should be about people. This meansystems have to respect people dignity,
freedom and basic rights. Rules from around thddagay it is important to follow agreement
about human rights like the universal DeclaratibrHaman Rights. Artificial Intelligence
technologies should not take away peoples rigbtuding being treated having privacy being
able to say what they think and having accessddettpal system.

Artificial Intelligence and Human Rights both arery important here. We have to make sure
Atrtificial Intelligence does not hurt people’s righike the right to equality the right, to privacy
the right to say what we think and the right tatg@ourt. Artificial Intelligence should always
be centred around people and their wellbeing.

Fundamental Global Guidelines for Artificial Intell igence®

Transparency is essential to build trust in Al egss. International Principles require that Al
systems be understandable and explainable, edpestaén they affect individuals’ rights.
Explainability ensures that users and regulatonsucalerstand how decisions are made by Al
systems. This is particularly important in highkets areas like healthcare, finance and judicial
decision making. Without transparency, accountgtiiecomes difficult to enforce.

Explainability ensures that users and regulatonsuralerstand how decisions are made by Al
systems. This is particularly important in highk&tsareas like healthcare, finance, and judicial
decision-making. Without transparency, accountytiiecomes difficult to enforce.

BAvailable on https://www.oecd.org/en /topics/airgiples.html#:~:text=Human%20right s%20and %20demo
cratic% 20values% 2C%20including% 20fairness%20ar¥é2acy ,protected% 20by%20applicable%20inter
national%20law.

14 Available on https://www.oecd.org/en/topics/airmiples.html

15 Available on https://www.unesco.org/en/artificiatelligence/recommendation-ethics
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Responsibility and Accountability:
Being responsible is a part of managing Artifi¢rgklligence. Rules from around the world say
it is necessary to know who is in charge when &itf Intelligence systems make decisions.
Artificial Intelligence developers, its users anddd&ployers must be responsible for what they
do with Artificial Intelligence systems. To makersiArtificial Intelligence systems are used
correctly we can use things like checking whatfitl Intelligence systems do looking at how
Artificial Intelligence systems affect people aravimg people, in charge make sure rules are
followed. This helps to stop people from sayinig ot their faulty when Artificial Intelligence
systems do something.

Equity and Equality of treatment:

We need to make sure that everyone is treated famtl gets the treatment. When we make
systems that use intelligence, we have to make thgne do not treat people unfairly. The
problem with intelligence is that it often looksvelhat happened in the past so it can keep the
same problems we have now like treating some peanfi@irly. There are rules that people
agree on around the world that say we need to cteeaknfairness in the information we use
and, in the way, artificial intelligence systemskaaecisions. It is very important to be fair in
areas like when we are hiring people when the pdi®e doing their job and when banks are
deciding who can borrow money because if artificigglligence is unfair in these areas, it can
cause hig problems for society. Artificial Intelfigce systems and fairness go hand in hand we
need to make sure that artificial intelligence egst are fair so everyone get the treatment and
the same chance.

Inclusive growth and SDGs

Artificial intelligence should help our economy grand make peoples lives better. Global
agreements say that the benefits of Al must beeghfairly among groups of people in society.
The United Nations Development Programme says Réjsto achieving the SDGs. We must
use Al to reduce inequality improve healthcare enbaducation and address problems. The
United Nations Development Programme stresse#\than help us achieve these gdalal

can make a difference in people’s lives if usedasily. It can help make healthcare, education
and other essential services more accessible tgane

Challenges in Implementing the Principle¥’.

There are still a lot of problems that get in theyvef these principles working well. To start
with there are no laws that people have to folldost of the principles for Atrtificial
intelligence are guidelines that people do not havellow. This means that countries can do
what they want and it can be different everywhatso, Artificial Intelligence is getting better
fast. This makes it hard for the people who maktesrto keep up with what was going on.
Another thing is that countries have ideas abowtwgimportant. For example, some countries

16 Available on https://en.wikipedia.org/wiki/Regutat_of_artificial_intelligence

Available on  https://unfoundation.org/blog/postgiportunity-risk-and-a-tough-test-for-global-cootéon/?
gad_source=1&gad_campaignid= 19554869486&gbraid= AARMAD9 kiAe2213490PqTig1I8Nqgrp
Se0&gclid=EAlalQobChMI1bX__I6pkwMVhgRmMAh3dRIGBEAAYAIAEGLGS5_D_BwE
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think that new ideas and innovation are key whilgeo think privacy and human rights are
more important. Also, there is no way to make sweryone follows the rules worldwide.
Unlike laws in a country international principler fartificial Intelligence are only followed if
people want to follow them. So there is an urge®dito make rules for Artificial Intelligence
or in other words it is necessary to make ruledathat people can strictly follow.

Comparative Legal Frameworks

The fast addition of Artificial Intelligence intoystems all over the work has gotten different
responses from regulators. Different countries hesegl methods based on their own laws how
far along they are with technology and how mucly ttere about basic human rights. Artificial
Intelligence systems are being used in places A@smparison of these methods can help us
figure out what works well and what does not worklvwvith Artificial Intelligence and the
rules that govern it. This comparison of Artificiatelligence rules can give us ideas, on how
to make the rules better and where the rules argaaa enough.

1. United State$®
The United States does things a little differentihen it comes to regulating Atrtificial
Intelligence. There is no one law that covers eiémg about Artificial Intelligence in the
country. The basic principles of fairness thatiartne constitution are really important when it
comes to using Atrtificial Intelligence. Artificidhtelligence technologies, like algorithms that
figure out how risky someone is are used to helpaaicisions about whether someone should
get bail or how long their sentence should be.dthets have had to deal with problems related
to Artificial Intelligence being transparent andr fiike in the case of “State v. Loomis where
the Wisconsin Supreme Court said it was okay toAus#cial Intelligence. Also said people
need to be careful about its limit.
People are working on regulations that focus on:

¢ Making sure algorithms are accountable

« Dealing with bias against group of people and mold with the data

* Making Artificial Intelligence systems more transgat
Recently there have been efforts like the Bluedintan Artificial Intelligence Bill of Rights
which really emphasize how important it is to bie fimotect people privacy and be open about
Artificial Intelligence. The idea is to make suretificial Intelligence is used in a way that is
good for everyone and this is why fairness andsparency are so important when it.

2. European Uniort®
The European Union is creating rules for Al witk til Act. This Act groups Al system by how
risk they have. Some are not okay some are highsome have limited risj and some have
minimal risk. Al used in courts to make decisioségn at risk. This means it must follow rules
like:

e Having person oversee it

* Being transparent about how it works

18 Available on file:///C:/Users/HIMASHRI/Downloads/2.egal_Frameworks_for_Al_Regulation-P-216-224.pdf
19 |bid.
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* Following rules, about data

The General Data Protection Regulation also preteebple’s data. It gives people rights when
it comes to Al making decisions like the right tookv why a certain decision was made. The
EUs plan is focused on people’s rights. It wantsiake sure Al is used in a way that is fair and
right. The Al Act and GDPR work together to makeesal is used correctly. The European
Union wants to make sure Al system are safe amdTaat is why they have these rules. The
Al act and GDPR are part of this.

3. United Kingdom
The United Kingdom has a flexible, principle-basggbroach to regulation rather than strict
laws.

* Responsibility

e Clarity

* Equity
The United Kingdom is cautious about using Artdicintelligence in the courts. The use of
Artificial Intelligence in the courts is still lined and closely watched. The United Kingdom
has made rules for using Artificial Intelligencertmke decisions in the sector, including the
courts. The main goal is to make sure that peqggetdl in charge and that Al is only used to
help not to make the decisions. The United Kingdapproach to Al is flexible. Supports new
ideas trying to find a balance between regulatitiggls and letting technology move forward.
The United Kingdom wants to ensure that Al is useglays that help people while maintaining
control over the decisions m&fe

4. China
China is using Artificial Intelligence in its systevery quickly and this includes making what
they call “smart courts”. Artificial Intelligencesibeing used to manage cases do research and
even help make decisions. The Chinese governmenhhde rules and standards that focus on
key things:

* The state is in charge. Controls everything

* People's information is protected

» Artificial Intelligence systems are standardised
China's approach is different from what you seetlirer countries. China is more focused in the
government being in control and things being effitithan on individual rights. People are still
worried about things like being able to see whaamg on in the courts, being independent,
and Al being used in ways that are not fair to yoee. China and its use of Al in the system is
something that people are watching closely. Theofige, in China’s system is a big change.

20 Department for Science, Innovation and TechnoldgRegulation: A Pro-Innovation Approa¢h023); Judiciary
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5. India
India is just starting to figure out how to use Al in the courts. The Supreme Court has introduced
Al tools such as SUPACE to help judges conduct their research. Now India does not have a
specific set of rules for using Al is court. However, there are some laws that kind of cover it,
such as:

e TheIT Act 2000

e The Constitution, which promises justice and fairness to everyone

These laws do not directly deal with Al. They do provide some guidance. People are talking
about making policies for Al. They want to make sure that Artificial Intelligence is developed
in a certain way. They are also concerned about data privacy under the new Digital Personal
Data Protection Act, 2023.

They want the courts to be open and responsible when using Al India is being careful. Taking
its time to develop a strategy for Al. India wants to ensure it can use Al innovatively while
protecting its citizens' rights and upholding the Constitution. India’s goal is to find a balance
between using Al and protecting the Constitution.

Conclusion:

India is starting to regulate Al in its courts. The Supreme Court is using Al tools like SUPACE
to help judges with research. India does not yet have laws on Al in courts. There are some rules.
Using Al courts is a change in how justice is delivered. It can make courts more efficient, reduce
backlog, and make it easier to access resources.

India is still figuring out how to use Al in courts. The country is adopting Al through projects
and using its existing laws to guide its use. Other countries have approaches to regulating Al in
courts. The European Union has rules that focus on people’s rights, openness and responsibility.
The US and the UK have flexible rules that draw on existing laws and industry guidelines.
China’s approach is technologically advanced.

Raises concerns about judges' independence and about balancing efficiency with people’s
rights. A comparison of countries shows they will face similar problems with Al in the courts.
These problems include Al making decisions that are not transparent, threatening people’s data,
and reducing judges’ discretion. To solve these problems, Al should help judges make
decisions, not replace them. Judges should always be involved in decisions involving Al. India
can learn from countries as it develops it own approach to Al in courts.



